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Hello Kathy,
 
Attached you will find informal comments provided by EPA based upon our review of the draft 2020
fact sheet and permit.  A team of folks including representatives from the permits, TMDL and EPA’s
legal counsel worked together to review the draft documents in the timeframe requested.  The
comments provided include those that EPA is most concerned about addressing.  Many speak to
clarity and consistency.  We kept a special eye out for those areas that lay on the fringe of issues
such as antidegradation and backsliding.  I also asked the team to address the issue that you
specifically raised with me regarding the Liabilities Section.  The bulleted list below includes
highlighted areas of concern and the attached document provides comments and recommended
edits via track changes. 
 

There are instances where there is inconsistencies between the permit and fact sheet
documents. The mark-ups have comments throughout to show where this occurs. It is
recommended that WVDEP be sure that the two documents are consistent and that the fact
sheet complies with both 40 CFR 124.8 and 124.56 in that it explains the basis/rationale for
permit conditions instead of reiterating the permit itself.
There appears to be discrepancy in the permit and fact sheet about the antidegradation/Tier
3 waters language.  The permit appears to allow for degradation of Tier 3 waters for projects
that are less than one year, but does not provide any regulatory basis for this as if to say that
since construction projects tend to be shorter in duration it is allowable to degrade waters for
that short timeframe.  WV state law requires protection of all waters at all times.
The definition for “impaired waters” should be included in the permit and mirrored after
EPA’s CGP.  It would also be helpful to include a definition for “sediment-related TMDL”.  If
these two terms remain undefined or defined improperly, this would be a concern that EPA
would need to formally address.  
A number of definitions have been added and/or deleted when compared with the 2/2019
permit that is in effect.  We recommend that the two documents be compared to ensure that
all required terms have been properly defined.
In our objection to the permit modification, we discussed the need to include at least a
narrative description of post-construction requirements in the permit. This requirement also
applies to this draft 2020 permit. The comments included in the attached document include
this recommendation to rename the section of the permit to which this would apply to ensure
that this requirement is met.
This draft permit does not specify the requirements for GPP and no reason/rationale was
provided for this change.
We also focused on the section raised by WVDEP focused on the Liabilities Section and
provided some edits to that address the question.
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STATE OF WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION DIVISION OF WATER AND WASTE MANAGEMENT

601 57th STREET SE CHARLESTON, WV 25304-2345

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM WATER POLLUTION CONTROL PERMIT	Comment by Author: Please add page numbers. 





		Permit No. WV0115924



Subject:	Stormwater Associated with

Construction Activities



To Whom It May Concern:

		Issue Date: XX-XX-XXXX Effective Date: XX-XX-XXXX Expiration Date: XX-XX-XXXX





This is to certify that any establishment with discharges composed entirely of stormwater associated with construction activities disturbing one acre or greater of land area (construction  activities are land disturbing operations such as clearing, grubbing, grading, filling and excavation operations during site development for residential, commercial or industrial purposes) and agreeing to be regulated under the terms of this General Permit, except for;



1. Operations that result in the disturbance of less than one acre of total land area, which are not part of a larger common plan of development or sale, as described in 47 C.S.R.10-2.8.



2. Stormwater discharges associated with land disturbing activities that may reasonably be expected to be causing or contributing to a violation of a water quality standard as determined by the Director of the Division of Water and Waste Management (DWWM).



3. Land disturbing activities already governed by other Department of Environmental Protection’s NPDES permits. This includes Division of Mining and Reclamation permits for coal mining and non-metallic quarries.



4. Landfills, except in the preparation of a new landfill and/or clay borrow areas.



5. Other activities exempt from NPDES permitting requirements as set forth in 40 CFR 122.3(e) and 47CSR 10-3.2.b.4 (NPDES Program).







6. Land disturbing activities covered under WV General Water Pollution Control Permit No. WV0116815 for Stormwater Associated with Oil and Gas related Constriction Activities as required by the Energy Policy Act of 2005. These activities include but are not limited to construction of drilling sites, waste management pits, and access roads, as well as construction of the transportation and treatment infrastructure such as pipelines, natural gas treatment plants, natural gas pipeline compressor stations, and crude oil pumping stations.



is hereby granted coverage under this General WV/NPDES Water Pollution Control Permit to allow stormwater discharges into the surface waters of the State. This General Permit is subject to the following terms and conditions:



The information submitted on and with the site registration application form will hereby be made terms and conditions of the General Permit with like effect as if all such information were set forth herein, and other pertinent conditions set forth in Sections A, B, C, D, E, F, G, H, I, J, and Appendices A, B, and C.



Construction of single family residences by the homeowner or homeowner's contractor requiring land disturbances of one to less than three acres in size are provided coverage under the General WV/NPDES Water Pollution Control Permit, in accordance with 47 C.S.R.10-2.8 and do require applications for registration. This includes offsite borrow and waste sites. All other terms and conditions of the General WV/NPDES Water Pollution Control Permit apply. The WVDEP's Individual House Sample Sediment and Erosion Control may be used during the construction of the single family home.	Comment by Author: It seems as though there are two types of applications for this permit: an NOI and a SRA.  This section should explain which application is required for which type of activity. The contents of the application should be spelled out in a specific section of the permit-similar to Part II.A of the current (2019) Permit. 	Comment by Author: Where is it stated what sites greater than 3 acres or sites that are not residences are required to do to get coverage?



Permittees with sites approved XX-XX-XXXX thru XX-XX-XXXX which met the requirements of General WV/NPDES Water Pollution Control Permit WV0115924, effective February 9, 2019 may retain coverage under this General Permit, effective XX-XX-XXXX, by submitting a certification agreeing to abide by the terms and conditions of this General Permit. Sites approved prior to XX-XX- XXXX shall have until XX-XX-XXXX to have final stabilization completed.	Comment by Author: EPA would need to see the dates in these paragraphs to determine the acceptability of this language. 



Permittees with sites approved from XX-XX-XXXX TO XX-XX-XXXX, and who submitted certification of agreement to abide by the terms and conditions of the 2019 General Permit, may retain coverage by submitting a certification of agreement to abide by the terms and conditions of the 2020 General Permit.



Certification documents as described in the preceding paragraphs are due no later than XX-XX-XXXX.



Permittees with sites that are not stabilized by XX-XX-XXXX, and not eligible for submittal of the Certification described in the preceding paragraphs, must submit a complete application to continue permit coverage on or before XX-XX-XXXX.



Permittees must comply with the Public Notice requirements found in G.4.b.5. of this General Permit and in 47 C.S.R. 10-12.1.



Continuation of this general permit



If this general permit is not reissued or replaced prior to the expiration date, it will be administratively continued in accordance with 47 CSR 10 and remain in force and effect for permittees with coverage prior to the expiration date. If you were authorized to discharge under this general permit prior to the expiration date, any discharges authorized under this permit will automatically remain covered by this general permit until the earliest of:

· Your authorization for coverage under a reissued general permit or a replacement of this general permit following your timely and appropriate submittal of a complete application requesting authorization to discharge under the new general permit and compliance with the requirements of the new permit; or

· Your submittal of notification of termination that the facility has ceased operations; or

· Issuance or denial of an individual permit for the facility's discharge; or

· A formal permit decision by DWWM not to reissue this general permit, at which time DWWM will identify a reasonable time period for covered dischargers to seek coverage under an alternative general permit or individual permit. Coverage under this permit will cease at the end of this time period.



SECTION A. TERMS OF PERMIT



Discharges from sites covered under this General Permit  shall not cause or contribute to a violation of 47CSR2 (Requirements Governing Water Quality Standards) and Chapter 22, Article 11 (Water Pollution Control Act) and Article 12, (Requirements Governing Groundwater Standards) of the West Virginia Legislative Rule. Discharges that are not in compliance with these standards are not authorized.	Comment by Author: Both the 2012 and 2019 permits reference 47CSR12 (requirements Governing Groundwater Standards) as well as Articles 11 and 12 in this paragraph. Why was it removed from this version? Have state regulations changed?



SECTION B. SCHEDULE OF COMPLIANCE



Compliance with this General Permit, the approved Stormwater Pollution Prevention Plan and the Groundwater Protection Plan is required upon the beginning of the construction project.



SECTION C. MANAGEMENT CONDITIONS



C.1. Duty to Comply



C.1.a. The permittee must comply with all conditions of this permit. Permit noncompliance constitutes a violation of the federal Clean Water Act (CWA) and State Act (Chapter 22, Article 11 or Article 12) and is grounds for enforcement action; for permit modification, revocation and reissuance, suspension or revocation; or denial of a permit renewal application.



C.1.b. The permittee shall comply with all effluent standards or prohibitions established under Section 307(a) of the CWA for toxic pollutants within the time provided in the regulations that establish these standards or prohibitions, even if the permit has not yet been modified to incorporate the requirement.	Comment by Author: This section was changed from the current permit. What is the rationale for this change? 



C.2. Duty to Reapply



If the permittee seeks to continue an activity regulated by this permit after the expiration date of this permit, the permittee must apply for a new permit or General Permit registration as detailed in permit reissuance.



C.3. Duty to Mitigate



The permittee shall take all reasonable steps to minimize or prevent any discharge in violation of this permit, which has a reasonable likelihood of adversely affecting human health or the environment.



C.4. Permit Actions



This permit may be modified, revoked and reissued,  suspended, or revoked  for cause. The filing of  a request by the permittee for permit modification, revocation and reissuance, or revocation, or a notification of a planned change or anticipated noncompliance, does not stay any permit condition.



C.5. Property Rights



This permit does not convey any property rights of any sort, or any exclusive privilege.



C.6. Signatory Requirements



All applications, reports, or information submitted to the Director shall be signed and certified as required in 47CSR10-4.6. (NPDES Program). For a corporation: by a responsible corporate officer. For the purpose of this section, a responsible corporate officer means: a president, secretary, treasurer or vice-president of the corporation in charge of a principle principal business function or any other person who performs similar policy or decision making functions for the corporation; or the manager of one (1) or more manufacturing, production, or operating facilities employing more than two hundred fifty (250) persons or having gross annual sales or expenditures exceeding twenty-five million dollars ($25,000,000), if authority to sign documents has been assigned or delegated to the manager in accordance with corporate procedures.



The Director does not require specific assignments or delegations of authority to responsible corporate officers identified in subparagraph 4.6.a.1.A. The Director will presume that these responsible corporate officers have the requisite authority to sign permit applications unless the corporation has notified the Director to the contrary. Corporate procedures governing authority to sign permit applications may provide for assignment or delegation to applicable corporate positions under subparagraph 4.6.a.1.B rather than to specific individuals.	Comment by Author: Is this referring back to 47 CSR10?	Comment by Author: Same question



C.7. Transferability



This permit is not transferable to any person, except after notice to the Director. The Director may require modification or revocation and reissuance of the permit to change the name of the permittee and incorporate such other requirements as may be necessary.



C.8. Duty to Provide Information



The permittee shall furnish to the Director, within a reasonable specified time, any information which the Director may request to determine whether cause exists for modifying, revoking and









reissuing, suspending, or revoking this permit, or to determine compliance with this permit.



This information may include water quality information as specified by the Director. The permittee shall also furnish to the Director, upon request, copies of records required to be kept by this permit.



C.9. Other Information



Where the permittee becomes aware that it failed to submit any relevant facts in a permit application or submitted incorrect information in a permit application or in any report to the Director, it shall immediately submit such facts or information.	Comment by Author: The first sentence of this section has been changed from the current permit. What is the rationale for removing it?



C.10. Inspections and Entry



The permittee shall allow the Director or an authorized representative upon the presentation of credentials and such other documents as may be required by law.	Comment by Author: Need to include EPA representatives on this list.



C.l0.a. To enter upon the permittee's premises at all reasonable times in which an effluent source or activity is located, or where records must be kept under the conditions of this permit;



C.10.b. To have access to and copy at reasonable times any records that must be kept under the conditions of this permit;



C.10.c. To inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, or operations regulated or required under this permit;



C.10.d. To sample or monitor at reasonable times, for the purposes of assuring permit compliance or as otherwise authorized by the State Act, any substances or parameters at any location.



C.11. Permit Modification



This permit may be modified, suspended, or revoked in whole or in part during its term in accordance with the provisions of Chapter 22, Article 11 of the Code of West Virginia. Any permittee wishing to modify his coverage under this permit shall submit such request at least 45 days prior to the commencement of the proposed action for modification if no public notice period is required. A modification that requires a public notice period must be submitted at least 90 days prior to construction to allow for the public notice procedure.	Comment by Author: The current permit contains separate requirements for different types of activities. Is the intent to now have all types of activities subject to the same 45-day requirement?  



C.12. Water Quality



Subject to 47 WV CSR 10.3.4.a, the effluent or effluents covered by this permit are to be of such quality so as not to cause a violation of applicable water quality standards. The permittee must protect the water quality and the existing uses and designations of receiving waters by implementing Best Management Practices, as described in Appendix A of this permit. Additionally, receiving waters, for the exclusive purpose required by this paragraph and in accordance with 47 C.S.R. 2-2.4. shall be protected from degradation as described in Appendix A.	Comment by Author: This language appears to conflict with FS language (see p 16 of FS) re: antideg analysis only for Tier 3 waters?  The permit and FS should be consistent. 













C.13. Oil and Hazardous Substance Liability



Nothing in this permit shall be construed to preclude the institution of any legal action or relieve the permittee from any responsibilities, liabilities, or penalties to which the permittee is or may be subject under Section 311 of the CWA.	Comment by Author: This permit is missing the information related to Water Withdrawal that was in the current permit at Appendix A Part I.16 as a standard condition. Why was this removed? 

C.14. Liabilities	Comment by Author: Edits made in response to WVDEP question about penalties/liability language. 



C.14.a. Civil



Any person who violates a permit condition implementing Sections 301, 302, 306, 307, 308, 318 or 405 of the CWA, is subject to a civil penalty not to exceed $25,000 per day of such violation as provided in

W. Va. Code § 22-11-22, or other amount in accordance with Clean Water Act Section 309 and 40 CFR Part 19, as adjusted for inflation via federal or state law.



C.14.b. Criminal



Any person who willfully or negligently violates, among other sections, Section 301, 302, 306, 307, or 308 of the CWA, or any provision of any permit issued under or subject to the provisions of 22-11-24 or article eleven-a of this chapter or who willfully or negligently violates any provision of this article or article eleven-a of that chapter, any rule of the board or director , any effluent limitation or any order of the director or board is guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of not less than $2,500 nor more than $25,000 per day of violation or by imprisonment in jail not exceeding one year or by both fine and imprisonment. If a conviction of a person is for a violation committed after a first conviction of such person, punishment shall be a fine of not more than $50,000 per day as adjusted for inflation via federal or state law, or by imprisonment of not more than 2 years, or both.



Any person who knowingly violates, among other sections, Section 301, 302, 306, 307, or 308 of the CWA, or any permit condition or limitation implementing any such sections in a permit, is subject to a fine of not less than $5,000 nor more than $50,000 per day of violation, or by imprisonment of not more than 3 years, or both. if a conviction of a person is for a violation committed after a first conviction of such person, punishment shall be a fine of not more than $100,000, or by imprisonment for not more than 6 years, or both.



C.14.c. Nothing in C.14.a. or C.14.b. shall be construed to limit or prohibit any other authority the Director may have under the state Water Pollution Control Act, Chapter 22, Article 11 and State Groundwater Protection Act, Chapter 22, Article 12.



C.15	Outlet Markers



An outlet marker shall be posted on the stream bank at each outlet covered by this permit during the term of General Permit coverage in accordance with Title 47, Series II, Section 9 (Special Rules) of the West Virginia Legislative Rules.



SECTION D. OPERATION AND MAINTENANCE

D.1. Proper Operation and Maintenance



The permittee shall at all times properly operate and maintain all activities and BMPs which are installed or used by the permittee to achieve compliance with the terms and conditions of the permit.



D.2. Need to Halt or Reduce Activity Not a Defense



It shall not be a defense for a permittee in an enforcement action that it would have been necessary to halt or reduce the permitted activity in order to maintain compliance with the conditions of this permit.

D.3. Bypass



D.3.a. Definitions



D.3.a.1. "Bypass" means the intentional diversion of waste streams from any portion of a treatment facility; and



D.3.a.2. "Severe property damage" means substantial physical damage to property, damage to BMPs which causes them to become inoperable, or substantial and permanent loss of natural resources that can reasonably be expected to occur in the absence of a bypass. Severe property damage does not mean economic loss caused by delays in production.



D.3.b. Bypass not exceeding limitations. The permittee may allow any bypass to occur which does not cause effluent limitations to be exceeded, but only if it also is for essential maintenance to assure efficient operation. These bypasses are not subject to the provisions of D.3.c. and D.3.d. of this permit.



D.3.c. Notification of bypass



D.3.c.1. If the permittee knows in advance of the need for a bypass, it shall submit prior notice, if possible at least 10 days before the date of the bypass.



D.3.c.2. If the permittee does not know in advance of the need for bypass, notice shall be submitted as required in F.2.a. of this permit.



D.3.d. Prohibition of bypass

D.3.d.l. Bypass is permitted only under the following conditions, and the Director may take enforcement action against a permittee for bypass, unless;

D.3.d.l.A. Bypass was unavoidable to prevent loss of life, personal injury, or severe property damage;



D.3.d.l.B. There were no feasible alternatives to the bypass, such as the use of auxiliary BMPs, retention of sediment, or maintenance during normal periods of equipment downtime. This condition is not satisfied if adequate backup equipment should have been installed in the exercise of reasonable engineering judgment to prevent a bypass that occurred during normal periods of equipment downtime or preventive maintenance. This condition is not satisfied if the sediment and erosion control structures were not installed in the proper sequence; and



D.3.d.l.C. The permittee submitted notices as required under D.3.c. of this permit.













D.3.d.2. The Director may approve an anticipated bypass, after considering its adverse effects, if the Director determines that it will meet the three conditions listed in D.3.d.l. of this permit.



D.4. Upset



D.4.a. "Upset" means an exceptional incident in which there is unintentional and temporary noncompliance due to failure of a BMP that occurs because of factors beyond the reasonable control of the permittee. An upset does not include noncompliance to the extent caused by operational error, improperly selected or installed BMPs, lack of preventive maintenance, or careless or improper operation.	Comment by Author: This section is worded differently than the current permit. What is the rationale for this change?



D.4.b. Effect of an upset. An upset constitutes an affirmative defense to an action brought for noncompliance with the terms and conditions of the permit and the SWPPP if the requirements of

D.4.c. are met. No determination made during administrative review of claims that noncompliance was caused by upset, and before an action for noncompliance, is final administrative action subject to judicial review.



D.4.c. Conditions necessary for a demonstration of upset. A permittee who wishes to establish the affirmative defense of upset shall demonstrate, through properly signed, contemporaneous operating logs, or other relevant evidence that:

D.4.c.l.	An upset occurred and that the permittee can identify the cause(s) of the upset.



D.4.c.2. The permitted project was at the time being properly operated.



D.4.c.3. The permittee submitted notice of the upset as required in F.2.a. of this permit; and



D.4.c.4. The permittee complied with any remedial measures required under C.3. of this permit.



D.4.d. Burden of proof. In any enforcement proceedings the permittee seeking to establish the occurrence of an upset has the burden of proof.



D.5. Removed Substances	Comment by Author: This section is very different from the current version of the permit (see Part I.5 in Appendix B). Is there a way to combine the two versions or somehow be consistent with the existing permit terms?



Where removed substances are not otherwise covered by the terms and conditions of this permit or other existing permits by the Director, any solids, sludge, filter backwash or other pollutants (removed in the course of treatment or control of wastewater) and which are intended for disposal within the State, shall be disposed of only in a manner and at a site subject to the approval by the Director. If such substances are intended for disposal outside the State or for reuse, i.e., as a material used for making another product, which in turn has another use, the permittee shall notify the Director in writing of the proposed disposal or use of such substances, the identity of the prospective disposer or users, and the intended place of disposal or use, as appropriate.	Comment by Author: How/why is this applicable to a stormwater construction permit?



SECTION E. MONITORING AND REPORTING AND DEFINITIONS



Monitoring of discharges is not required for construction activities unless directed by the Director.



E.1.	Definitions















"Best management practices" (BMPs) means schedules of activities, prohibitions of practices, maintenance procedures, other management practices and various structural practices such as but not limited to silt fence, sediment traps, seeding and mulching, and rip-rap used to prevent or reduce erosion and sediment runoff and the pollution of surface waters of the State. BMPs also include treatment requirements, operating procedures and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material storage.	Comment by Author: The definition for “Access Road” is missing. Since the term is used in the permit, it should be included here. 



"Clearing" means the stage of development in which vegetation is cleared from land.  Clearing does not includes cutting and removing vegetation with chain saws, brush axes, brush hogs and other mechanical means where there is less than one acre or no soil disturbance. See 40 C.F.R.122.26(b)(15) and 47 C.S.R.10-2.8.



"Clean Water Act" (CWA) (formerly referred to as the Federal Water Pollution Control Act or Federal Water Pollution Control Act Amendments of 1972) Public Law 92-500, as amended by Public Law 95-217, Public Law 97-117 and Public Law 95-576; 33 U.S.C. 1251 et seq.



"Common plan of development" is a contiguous construction project where multiple separate and distinct construction activities may be taking place at different times on different schedules but under one plan. The "plan" is broadly defined as any announcement or piece of documentation or physical demarcation indicating construction activities may occur on a specific plot; included in this definition are most subdivisions.



"Control" is a best management practice such as erosion control or sediment control that will reduce sedimentation on a construction project.



"Construction Activity" means land disturbance operations such as clearing, grubbing, grading, filling, and excavating during site development for residential, commercial or industrial purposes. This includes, but is not limited to, access roads, borrow and spoil areas.



"Director" means the Director of the Division of Water and Waste Management, Department of Environmental Protection, or his or her designated representative.



"Disturbed area" is the total area of land disturbing activity that will take place during all phases of a construction project, including, but not limited to, all waste and borrow sites, utility installation, road building, mass grading, and site development.



"Diversion" means a berm or excavated channel or combination berm and channel constructed across sloping land on a predetermined grade. This includes but is not limited to protecting work areas from upslope runoff and reducing the size of the drainage going to sediment trapping structures (clean water diversion), transporting runoff across a project to minimize erosion and diverting sediment-laden water to an appropriate sediment-trapping structure.	Comment by Author: Current permit has a definition for “Electronic Submission System”. Is this no longer being used by WVDEP?  I don’t see it in this permit. 



"Erosion" means the displacement of solids (soil, mud, rock, and other particles) by the agents of wind, water, and ice in response to gravity.



"Establishment" means an industrial establishment, mill, factory, tannery, paper and pulp mill, mine, colliery, breaker or mineral processing operation, quarry, refinery, well and each and every industry or











plant or works in the operation or process of which industrial wastes, sewage or other wastes are produced.



"Estimate" means to be based on a technical evaluation of the sources contributing to the discharge.



"Excavating" means to engage in digging, hollowing out, or removing, accomplished usually with heavy machinery.



"Final stabilization" means disturbed areas shall be covered by permanent protection. Final stabilization includes pavement, buildings, stable waterways (riprap, concrete, grass or pipe), a healthy, vigorous stand of perennial grass that uniformly covers at least 70 percent of the ground, stable outlet channels with velocity dissipation that directs site runoff to a natural watercourse, and any other approved structure or material.



"Grading" means disturbing the surface of the land, including land clearing and grubbing, excavations, creating embankments, land development, road upgrade, cut and/or fill operations, and the removing, depositing, stockpiling or storing of soil, rock, or earth materials.



"Groundwater" means the water occurring in the zone of saturation beneath the seasonal high water table or any perched water zones.



"Groundwater Protection Plan" (GPP) means groundwater protection practices developed and implemented in accordance with WV Legislative Rules, 47CSR58 (Groundwater Protection Rule) submitted as part of the application.



"Grubbing" means physically removing vegetative stumps and roots from the ground and  disturbing the earth, usually by heavy machinery.	Comment by Author: Missing definitions for “Impaired Waters” and “Limit of Disturbance” both of which are terms in the permit. EPA recommends using the definition for Impaired Waters found in the EPA CGP Appendix A.  



"Minor construction activity" means an activity which disturbs one acre or more, but less than three acres.	Comment by Author: I don’t see this term in the permit. It should be removed from the Definitions or added to the permit.



"National Pollutant Discharge Elimination System" (NPDES) means the national program for issuing, denying, modifying, revoking and reissuing, suspending, revoking, monitoring and enforcing permits, and imposing and enforcing pretreatment requirements under Section 307, 318, 402, and 405 of CWA, including any approved state program.



"Natural vegetative buffer" is an area of undisturbed vegetation that occurs spontaneously without regular maintenance or management and is adjacent to or surrounds streams or other waters.



"Notice of Intent" (NOI) is the form to be submitted by the applicant to register a small construction project (one that disturbs one to less than three acres and will have Construction Activities less than one year) under the Construction Stormwater General Permit. A project that disturbs one to less than three acres but will have cConstruction aActivities one year or longer or any project that disturbs greater than 3 acres, must file a Site Registration Application Form.



"Notice of Termination" (NOT) is the form to be submitted by the permittee to terminate coverage under the Construction General Stormwater Permit, after final stabilization has been completed. See Final Stabilization.



"Point source" is any discernible, confined and discrete conveyance, including but not limited to, any



pipe, ditch, channel, tunnel, conduit, well, discrete fissure, and container from which pollutants are or may be discharged to surface waters of the state.



"Pollutant" means industrial waste, sewage or other wastes, as defined by CWA section 502(6) and 40 C.F.R. § 122.2.



"Post-development" means the anticipated final conditions of the project, including rooftops, parking lots, streets, drainage systems, vegetation, and any other structure planned. For subdivisions and speculative developments, it will be assumed that all lots are developed.



"Pre-development" means the condition of the land, the amount and health of the ground cover and vegetation prior to development.



“Qualified Person” means a person who is knowledgeable in the principles and practices of sediment and erosion controls, pollution prevention, and who possesses the education and abilities to assess conditions at the proposed site that could impact stormwater quality and to assess the effectiveness of proposed stormwater controls to meet the requirements of this permit.



"Secretary" means the Secretary of the Department of Environmental Protection, or his/her designated representative.



"Sediment" means any particulate matter that can be transported by fluid flow and which eventually is deposited as a layer of solid particles on the bed or bottom of a body of water or other liquid.



"Sedimentation" means the deposition by settling of a suspended material.



"Sediment trap" means a temporary ponding area formed by constructing an embankment or excavation and embankment that will trap the flow of sediment-laden runoff. Sediment traps have a properly stabilized outlet/weir or riser and pipe to detain sediment-laden runoff from disturbed areas of five acres or less. Outlets must be designed to extend the detention time and allow the majority of the sediment to settle out.



"Sediment basin" means a temporary structure consisting of an earthen embankment, or embankment and excavated area, located in a suitable area to capture sediment-laden runoff

from a construction site. A sediment basin reduces the energy of the water through extended detention (48-to-72 hours) to settle out the majority of the suspended solids and sediment and prevent sedimentation in waterways, culverts, streams and rivers. Sediment basins have both wet and dry storage space to enhance the trapping efficiency and are appropriate in drainage areas of five acres and greater.



"Sinkhole" means a depression in the land surface formed by solution or collapse that directs surface runoff into subsurface or to an underground drainage flow.



"Site Registration Application forms" means the forms designed by the Director for the purpose of registering for coverage under a General Permit. Under the General Permit there will be two separate forms, one for one to less than three acres (Notice of Intent) and the Site Registration Application form for projects that disturb three acres and greater. A project that disturbs one to less than three acres but will have construction activities one year or longer must also file a Site Registration Application form.







"Stormwater" means stormwater runoff, snowmelt runoff, and surface runoff and drainage.



"Stormwater Pollution Prevention Plan" (SWPPP) means the erosion and sediment control plan and the post development plan submitted as part of the Site Registration Application form.	Comment by Author: Definition from current permit is more accurate to the purpose of the SWPPP. Recommend revising this definition. 



"Tier 1 Waters" means waters as otherwise identified in 47CSR2-4.l.a. (Requirements Governing Water Quality Standards).



"Tier 2 Waters" means waters as otherwise identified in 47CSR2-4.l.b. (Requirements Governing Water Quality Standards).



"Tier 3 Waters" means waters as otherwise identified in 47CSR2-4.l.c. (Requirements Governing Water Quality Standards).	Comment by Author: Need to include definition for TMDL and WQS as they are both terms found in this permit. 



"Trout Streams" means any waters which meet the definition of 47CSR2-2.19. (Requirements Governing Water Quality Standards).



"1-year, 24-hour precipitation event" means the maximum 24-hour precipitation event with a probable recurrence interval of once in one year.



“2019 Permit” means the WV National Pollutant Discharge Elimination Program Water Pollution Control Permit Number WV0115924 issued on January 10, 2019 and effective on February 9, 2019.



“2020 Permit” means the Revised WV National Pollutant Discharge Elimination Program Water Pollution Control Permit Number WV0115924 issued on XX-XX-XXXX and effective on XX-XX- XXXX.



"25-year, 24-hour precipitation" means the maximum 24-hour precipitation event with a probable recurrence interval of once in 25 years.



SECTION F. OTHER REPORTING



F.1. Reporting Spill and Accidental Discharges



Nothing in this permit shall be construed to preclude the institution of any legal action or relieve the permittee from any responsibilities, liabilities, or penalties established pursuant to 47CSR11-2. (Special Rules) of the West Virginia Legislative Rules promulgated pursuant to Chapter 22, Article 11.



F.2. Immediate Reporting



F.2.a. The permittee shall report any noncompliance which may endanger health or the environment immediately after becoming aware of the circumstances by using the Department's designated spill alert telephone number ((800) 642-3074). A written submission shall be provided within five days of the time the permittee becomes aware of the circumstances. The written submission shall contain a description of the noncompliance and its cause; the period of noncompliance, including exact dates and time, and if, the noncompliance has not been corrected, the anticipated time it is expected to continue; and steps taken or planned to reduce, eliminate, and prevent recurrence of the



noncompliance.



SECTION G. EFFLUENT LIMITATIONS AND OTHER REQUIREMENTS



G.1. Requiring an Individual Permit or an Alternative General Permit.



G.1.a. The Director may require any person authorized by this permit to apply for and obtain either an individual NPDES permit or an alternative NPDES General Permit. Any interested person may petition the Director to take action under this paragraph. The Director

may require any owner or operator authorized by this permit to apply for an individual NPDES permit only if the owner or operator has been notified in writing that such a permit application is required.



G.2. Prohibition of Non-Stormwater Discharges



All discharges authorized by this permit shall be composed entirely of stormwater. Discharges of material other than stormwater are not authorized by this permit except as follows.



The following non-stormwater discharges are authorized by this permit: discharges from emergency firefighting activities, fire hydrant flushing; waters used to wash vehicles, provided there is no discharge of soaps, solvents, or detergents used for that purpose: waters used to control dust; potable water sources, including uncontaminated waterline flushing; landscape irrigation; lawn watering; routine external building washdown which does not use detergents; pavement washwater provided spills or leaks of toxic or hazardous materials have not occurred (unless all spilled material has been removed) and where detergents are not used. You are prohibited from directing pavement wash waters directly into any surface water, storm drain inlet, or stormwater conveyance, unless the conveyance is connected to a sediment basin, sediment trap, or similarly effective control: uncontaminated air conditioning condensate; uncontaminated, non-turbid discharges of groundwater or springs; foundation or footing drains where flows are not contaminated with process materials such as solvents that are combined with stormwater discharges associated with industrial activity; other construction dewatering activities that are treated by an appropriate control. Also, you are prohibited from discharging the following in compliance with 40CFR450.21(d)(e):	Comment by Author: This is not included in the EPA CGP list of allowable non stormwater discharges.

· Wastewater from washout of concrete unless managed by an appropriate control;

· Wastewater from washout and cleanout of stucco, paint, bituminous asphalt, form release oils, curing compounds and other construction materials;

· Fuels, oils, or other pollutants used in vehicle and equipment operation and maintenance; and soaps, solvents, or detergents used in vehicle and equipment washing, or external building washdown.

· Toxic or hazardous substances from a spill or other release.



This permit does not authorize the conveyance, diversion, channeling, directing or otherwise allowing the discharge of stormwater into a sinkhole without an Underground Injection Control Permit.



G.3. Releases in Excess of Reportable Quantities



This permit does not relieve the permittee of the reporting requirements of 40 CFR Part 117 and 40 CFR Part 302. The discharge of hazardous substances in the stormwater discharge(s) from a project is not authorized by this General Permit, and in no case shall the discharge(s) contain a hazardous substance.



G.4. Stormwater Pollution Prevention Plans and Groundwater Protection Plans (SWPPP/GPP)	Comment by Author: There are no requirements for contents of the GPP in this section. The current permit was clearer and more specific concerning the requirements for both the SWPPP and GPP since there were two separate sections. (see Part II.H for SWPPP and II.I for GPP req’ts in 2019 permit)



A Stormwater Pollution Prevention Plan (SWPPP) and a Groundwater Protection Plan (GPP) shall be developed for each project covered by this permit. These two plans may be combined into one plan if all of the requirements for both plans are met. Alternatively, they may be developed and maintained as separate stand-alone documents.



Stormwater Pollution Prevention PlansSWPPPs shall be prepared in accordance with good engineering practices. The plan SWPPP shall identity potential sources of pollution that may reasonably be expected to affect the quality of stormwater discharges associated with construction activity. In addition, the plan SWPPP shall describe and ensure the implementation of practices that are to be used to reduce the pollutants in stormwater discharges associated with construction activity and to assure compliance with the terms and conditions of this permit.



Groundwater Protection Plans (GPPs) shall be prepared in accordance with the requirements of 47CSR58-4.11. et seq (Groundwater Protection Regulations). The GPP shall identity all operations that may reasonably be expected to contaminate the groundwater resources with an indication of the potential for soil and groundwater contamination from those operations. In addition, the GPP shall provide a thorough and detailed description of procedures designed to protect groundwater from the identified potential contamination sources. The GPP is required to be submitted to the Division of Water and Waste Management for review. Guidance in the completion of a GPP is available from the Division of Water and Waste Management. The GPP may be a part of the SWPPP as long as the GPP, in its entirety, is contained in a separate section.	Comment by Author: When is this required to be submitted? With the application? 30 days prior to commencing construction? This must be specified in the permit somewhere. 	Comment by Author: Is there a website to provide with this information?



G.4.a. The SWPPP and the GPP shall be signed in accordance with Section C.6. and copies retained onsite. The SWPPP shall be prepared by a Qualified Person as defined in E.1.	Comment by Author: Is the GPP also required to be prepared by a Qualified Person? 



G.4.b. The application and SWPPP shall be submitted to the Division of Water and Waste Management at least 60 days before construction is to begin, except as noted in G.4.b.3. and G.4.b.4. Prospective permittees should submit applications for review prior to accepting construction bids on the project. As the plans are evaluated by the Director or authorized representative, the Director or authorized representative may notify the permittee during the 60 day review period that the plan does not meet one or more of the minimum requirements of this section. After such notification from the Director or authorized representative, the permittee shall make changes to the plan in accordance with the time frames established below, and shall submit to the Director a written certification that the requested changes have been made.	Comment by Author: Does “application” mean NOI, Site Registration Application Form, both, neither?	Comment by Author: SWPPP? GPP? Neither/both?



G.4.b.l. Except as provided  in G.4.b.2., the permittee  shall have 30 days after such notification to make the changes necessary.



G.4.b.2. The permittee shall have 24 hours after such notification to make changes relating to sediment and erosion controls to prevent loss of sediment from an active construction site, unless additional time is provided by the Director or an authorized representative.



G.4.b.3. Projects disturbing less than three acres and that do not discharge to or upstream of Tier 3 waters shall submit only the Notice of lntent Form (NOI) 15 days prior to initiating construction. A project that disturbs one to less than three acres but will have	Comment by Author: These seem like the application requirements/specifications that should be listed in the front of the permit, not in the SWPPP section.  













construction activities one year or longer must file a Site Registration Application form.



G.4.b.4 Projects disturbing less than three acres that will discharge upstream of Tier 3 waters shall submit the NOI and the SWPPP for review 60 days prior to initiating construction.



G.4.b.5. Projects that are expected to discharge to Tier 3 waters or that are expected to disturb

100 or more acres, or that the grading phase of construction is expected to last for more than one year, shall submit the application and SWPPP at least I 00 days prior to construction to allow for the public notice procedure.



G.4.b.6. Projects discharging to waters with approved total maximum daily loads (TMDL) shall utilize BMPs appropriate to protect the water quality in accordance with Appendix A.



G.4.b.7. If you are conducting earth-disturbing activities in response to a public emergency

e.g., natural disaster, widespread disruption in essential public services), and the related work requires immediate authorization to avoid imminent endangerment to human health, public safety, or the environment, or to reestablish essential public services, you are authorized to discharge on the condition  that a complete and accurate NOI or application and SWPPP is submitted within 30 calendar days after commencing earth-disturbing activities establishing that you are eligible under this permit. You are also required to provide documentation in your SWPPP to substantiate the occurrence of the public emergency.



G.4.b.8. Within 24 hours of filing an NOI (one to less than three acres and less than one year) or a Site Registration Application (three acres or more, or less than 3 acres but will take longer than one year) with DWWM, all projects shall display a sign for the duration of the construction project near the entrance of the project or, for linear projects, at a location near an active part of the project that is accessible by the public, which contains the following information using the template found in the instructions:

1) The registrant's name or the name of a contact person along with a telephone number;

2) A brief description of the project; 3) a statement indicating that the NOI or SWPPP, as applicable, has been filed with the DWWM; 4) the address and telephone number of the agency where the NOI or SWPPP is maintained; and 5) That any person may obtain a copy of the NOI or SWPPP by contacting the DWWM at (800) 654-5227. The sign shall be a minimum of two feet by two feet and at least three feet above ground level, clearly visible and legible from a public roadway or right-of-way. If it is not feasible to display a sign at or near the project, the registrant, with prior approval from the DWWM, may post a notice containing the foregoing information at a local public building, including, but not limited to, a town hall or public library.	Comment by Author: Should this be And instead of Or?  The permit appears to state that 3 things should be filed:  (1) the NOI or SRA, (2) the SWPPP, and (3) the GPP. Is that accurate?	Comment by Author: Same comment



G.4.c. The permittee shall modify the SWPPP, using forms provided by DWWM, the SWPPP whenever there is a change in design, construction, scope of operation, or maintenance, which has the potential  to adversely impact the surface waters of the State, or if the SWPPP proves to be ineffective in achieving the general objectives of controlling pollutants in stormwater discharges associated with construction activities. Should conditions warrant, the Director, or the Director's representative, may request changes to the SWPPP during a field inspection. The Director may review and approve changes or modifications to the SWPPP during field inspections, provided the changes affect no more than ½ acre of land.	Comment by Author: Moved to beginning of sentence.



The permittee shall amend the GPP whenever there is a change in design, construction, operation, or maintenance which could reasonably be expected to have an impact on the potential contamination of groundwater.





G.4.d. In addition to the requirements of G.4.e, the SWPPP and, as applicable, the GPP shall also include,  at a minimum, the following items:	Comment by Author: Adding because subparagraphs here reference a GPP



G.4.d.1. General management controls



G.4.d.1.A Preventive maintenance - A preventive maintenance program shall involve inspection and maintenance of sediment and erosion control best management practices to identify and address conditions that could cause breakdowns or failures resulting in discharges of pollutants to surface waters. Inspections shall be conducted in accordance with Appendix B.



G.4.d.l.B. Good housekeeping - Good housekeeping requires the maintenance of a clean and orderly project. This includes minimizing the exposure of building materials, building products, construction wastes, trash, landscape materials, fertilizers, pesticides, herbicides, detergents, sanitary waste and other materials present on the site to precipitation and to stormwater.



G.4.d.l.C. Spill prevention and response procedures - Areas where potential spills may occur, and their accompanying drainage points, shall be identified clearly in the SWPPP/GPP. Where appropriate, specify material handling procedures and storage requirements in the SWPPP/GPP.

Procedures for cleaning up spills shall be identified in the plan and made available to the appropriate personnel. The necessary equipment to implement a cleanup shall be available to personnel, including spill kits.



G.4.d.2. Consistency with other plans



Stormwater Pollution Prevention Plans may reflect requirements for Spill Prevention Control and Countermeasure (SPCC) plans under section 311 of the CWA or any Best Management Practices (BMP) and Groundwater Protection Plans (GPP) pursuant to 47CSR58 (Groundwater Protection Rule) or otherwise required by an NPDES permit and may incorporate any part of such plans into the Stormwater Pollution Prevention Plan by reference.



G.4.e. Requirements for construction activities - Operations that discharge stormwater associated with construction activity disturbing one or more acres are not only subject to the requirements of Section G.4.d. of this permit, but are also subject to the following requirements. The SWPPP shall include, as a minimum, the following items.



G.4.e.l. Site description- Each plan shall, at a minimum, provide a description of the following:



G.4.e.l.A. A description of tThe nature of the construction activity, including a proposed timetable for major activities;



G.4.e.l.B. Estimates of the following: total area of the site, the part of the site that is expected to undergo excavation or grading, and the total amount of excavation by cut and fill;	Comment by Author: Lat/long etc?



G.4.e.l.C. For each discharge design point, the pre-construction peak discharge from a one year, 24- hour storm in cubic feet per second and the post-development peak discharge from a one year, 24-hour storm in cubic feet per second shall be calculated. The design procedures shall follow professionally accepted engineering and hydrologic methodologies. This requirement may be waived by the WVDEP	Comment by Author: What is supposed to be done with this information once it is calculated?  Should they be compared? What is the purpose of requiring calculations?













for projects that are expected to have no increase in peak discharges.



G.4.e.1.D. Site maps with a North arrow with sites oriented to the North indicating, with a minimum of five-foot contours, drainage patterns and slopes during construction and anticipated conditions after grading activities, topsoil stockpiles, waste areas and borrow sites of 1 acre or greater within or contiguous to the construction site, locations of sediment control structures identified in the narrative, total acreage limits of all areas to be disturbed (LOD), the location of impervious areas after construction is complete, final stormwater conveyance including all ditches and pipe systems, property boundaries and easements, nearest receiving stream, springs, surface water, existing access roads including public roads from which access to the site will be constructed, Post-development stormwater management structures required by local governments, a legend and any other information necessary to describe the project in detail.	Comment by Author: Narrative post-construction standards are required for small construction projects in accordance with 40 CFR 122.26(c)(1)(ii)(D).



The project shall be illustrated in an ArcGIS Shapefile (.shp), in an AutoCAD Drawing (.dwg) or equivalent file .



G.4.e.1.E. A description and detail of the proposed construction entrance(s). Each site shall have stone access entrance and exit drives and parking areas to reduce the tracking of sediment onto public or private roads. Except for haul roads, all unpaved roads on the site carrying more than 25 vehicles per day shall be graveled.



G.4.e.2. Controls- Each construction operation covered by this permit shall develop a description of controls appropriate for the project and implement such controls. The description of these controls shall address the following minimum components, including a schedule for implementing such controls.



G.4.e.2.A. Erosion and sediment controls



G.4.e.2.A.i. Vegetative practices- A description of interim and permanent stabilization practices, including site specific implementation schedules of the practices shall be provided. Site plans should ensure that existing vegetation is preserved where attainable and that disturbed portions of the site are stabilized as rapidly as possible. Efforts should also be made to limit disturbance on steep slopes, minimize soil compaction, and preserve topsoil where feasible. Stabilization practices may include: temporary seeding, permanent seeding, mulching, geotextiles, sod stabilization, vegetative buffer strips, protection of trees, preservation of mature vegetation, and other appropriate measures. Also include in the plan seedbed preparation requirements and the type and amount of soil amendments necessary to establish a healthy stand of vegetation. A record of the dates when major grading activities will occur, and when construction activities temporarily or permanently cease on a portion of the site, and when stabilization measures will be initiated shall be included in the plan. Except as noted below, stabilization measures shall be initiated as soon as practicable in portions of the site where construction activities have temporarily or permanently ceased, but in no case more than seven (7) days after the construction activity in that portion of the site has permanently ceased.

G.4.e.2.A.i.a. Where the initiation of stabilization measures by the seventh (7th) day after construction activity temporarily or permanently ceases is precluded by natural causes, stabilization measures shall be initiated as soon as conditions allow.







G.4.e.2.A.i.b. Where construction activity will resume on a portion of the site within 14 days from when activities ceased, (i.e.,e.g., the total time period that construction activity is temporarily halted is less than 14 days) then stabilization measures do not have to be initiated on that portion of the site by the seventh day after construction activities have temporarily ceased.



G.4.e.2.A.i.c. Areas where the seed has failed to germinate adequately (uniform perennial vegetative cover with a density of 70%) within 30 days after seeding and mulching must be reseeded immediately, or as soon as weather conditions allow.



G.4.e.2.A.i.d. Clean water diversions must be stabilized prior to becoming functional.	Comment by Author: Current permit also contained the required capacity of the diversion. See Part II.H.3.b.9. Why was this omitted from this permit? is this requirement referenced in another document?



G.4.e.2.A.i.e. A natural vegetative buffer shall be provided adjacent to receiving streams or other waters on or the project site. Vegetative buffers should be a minimum of 50 feet wide, however, a minimum of 100 feet is required if intended as a stand-alone erosion and sediment control practice. Vegetative buffers strips are not required if:	Comment by Author: Current permit does not allow for buffers to be a stand alone practice. What is the rationale for allowing them now?



A natural vegetative buffer does not exist in pre-construction conditions, such as when the buffer has already been removed by existing development or agricultural activities; or



The receiving water is a man-made stormwater conveyance or storage structure, such as a ditch or storm water pond; or



In project locations where activities within waters have been approved under a CWA Section 404 permit and Section 401 water quality certification; or



In project locations where the vegetative buffer must be encroached to construct necessary infrastructure, such as a utility line or an access road. Justification for any encroachment must be provided by the applicant and approved by WVDEP; or



Linear projects where right-of-way acquisition or area is limited.



G.4.e.2.A.ii. Structural practices - A description of the structural practices to be used to divert flows around exposed soils, storm flows or otherwise limit runoff from exposed areas and eliminate sediment-laden runoff from the site. Such practices may include but are not limited to silt fences, earth dikes and berms, land grading, diversions, drainage swales, check dams subsurface drains, pipe slope drains, storm drain inlet protection, rock outlet protection, reinforced soil retention systems and geotextiles, gabions and riprap, and permanent and temporary sediment traps/basins.



Sediment control BMPs shall be constructed in accordance with the approved registration. All basins and traps not constructed in accordance with the approved registration shall be inspected and documented by a Qualified Person as affording the same trapping capacity and efficiency as the approved structures. Thereafter, routine inspections of the structures by a Qualified Person shall be conducted in accordance with Appendix B until structure removal. All documentation of inspections shall be kept on site during construction on a form, prescribed by the Director for the length of the construction project.

G.4.e.2.A.ii.a. For locations on a site that have a drainage area of five acres or less, a sediment	Comment by Author: Current permit includes specifications for Access Roads. (See Part II.H.1.d) Does the fact sheet explain the rationale for why this was removed? 



trap which provides a storage volume equal to 3,600 cubic feet per acre of drainage area shall be installed. Half of the volume of the trap shall be in a permanent pool and half will be dry storage. A sediment trap must be able to pass through the spillway(s) a 10-year, 24-hour precipitation event, and still maintain at least one foot of freeboard.

G.4.e.2.A.ii.b. For drainage areas of greater than five acres, a sediment basin providing 3,600 cubic feet per drainage acre shall be installed. Half of the volume of the basin shall be in a permanent pool and half shall be dry storage. Sediment basins must be able to dewater the dry storage volume in 48 to 72 hours, however this requirement may be waived at the discretion of the WVDEP when skimmer devices are used. Dewatering structures must withdraw from the surface, unless infeasible. A sediment basin must be able to pass through the spillway(s) a 25-year, 24-hour storm event, and still maintain at least one foot of freeboard.



G.4.e.2.A.ii.c. The inlet(s) and outlet(s) for a sediment trapping structure must be protected against erosion by appropriate material such as riprap or other similar media.



G.4.e.2.A.ii.d. If necessary, diversions will be used to direct runoff to the trapping structure. Diversions to trapping structures must be stabilized prior to becoming functional.



G.4.e.2.A.ii.e. For locations served by a common drainage where a sediment basin providing 3,600 cubic feet of storage is not attainable or dewatering structures that withdraw from the surface are not feasible, additional sediment and erosion controls within the project area are required in lieu of the required sized sediment basin. Justification and a narrative description of the additional measures proposed must be provided for use of any practice(s) other than sediment basins or traps.



G.4.e.2.A.ii.f. Fill slopes must be protected by measures used to divert runoff away from fill slopes to conveyance measures such as pipe slope drains or stabilized channels.



G.4.e.2.A.ii.g. Sediment trapping structures shall be eliminated and the area properly reclaimed and stabilized when the contributing drainage area is stabilized and the structures are no longer needed, unless the structure is converted into a permanent stormwater control structure. This must be accomplished before the Notice of Termination is submitted.



G.4.e.2.A.ii.h. All trapped sediments shall be disposed on an upland area where there is no chance of entering nearby streams.	Comment by Author: Not sure that this is an allowable practice. How does the permittee know what is contained in trapped sediment? And/or that it is safe to redispose of on land?



G.4.e.2.A.ii.i. Breaching the embankment to dewater the structure is not permitted. Dewatering and structure removal shall not cause a violation of water quality standards. Provide a description of the procedures that shall be used in removing these structures and the time frame.



G.4.e.2.A.ii.j. No sediment-laden water shall be allowed to leave the site without going through an appropriate best management practice.



G.4.e.2.A.ii.k. Hay or straw bales are not acceptable BMPs.



G.4.e.2.A.ii.j.  Use of Treatment Chemicals - Polymers, flocculants, or other treatment chemicals   may be used only in accordance with good engineering practices and specifications for use by the chemical provider/supplier. Documentation of proposed practices and specifications for the use of treatment chemicals shall be provided in the SWPPP and approved by DEP. The use of cationic treatment chemicals is prohibited.





G.4.e.2.A.iii. Presumptive conditions for discharges to Tier 3 waters



Construction activities discharging to Tier 3 waters shall go through the Tier 3.0 anti-degradation review process which includes public notice and DEP verification that the application contains appropriate BMPs to protect water quality.	Comment by Author: The public is not verifying the application. Edit provided for clarity. 



G.4.e.2.B.	Stormwater control plan



A description of measures that shall be installed during construction to control pollutants in stormwater discharges when the project is completed shall be included in the SWPPP. The completed project shall convey stormwater runoff in a manner that shall protect both the site and the receiving stream from post-construction	erosion. All surface waters and other runoff conveyance structures shall be permanently stabilized as appropriate for expected flows. In developing structural practices for stormwater control, the permittee shall consider the use of, but not limited to: infiltration of runoff onsite; flow attenuation by use of open vegetated swales and natural depressions; stormwater retention structures and stormwater detention structures. A combination of practices may be utilized. The permittee should consider low impact development (LID) in the design of the site and the best management practices. This will allow the site to retain its natural hydrology and infiltrate stormwater within the boundary of the site. The use of impervious surfaces for stabilization should be avoided. Velocity dissipation devices shall be placed at the outlet of all detention or retention structures and along the length of any outlet channel as necessary to provide a non-erosive velocity flow from the structure to a water course.



Projects located in areas that have local government requirements and/or criteria for post development stormwater management are subject to meeting those requirements and/or criteria. Compliance with this General Permit does not assure compliance with local codes regulations, or ordinances.



The permittee shall submit all calculations, watershed mapping, design drawings, and any other information necessary to explain the technical basis for the stormwater management plan. Design procedures shall follow professionally accepted engineering and hydrologic methodologies. Permanent stormwater control structures that will impound water (detention/retention basins or similar structures) shall be designed and certified by a registered professional engineer.

G.4.e.2.C Other controls



G.4.e.2.C.i. Waste disposal-All solid waste and construction/demolition material must be disposed of in accordance with the Code of West Virginia and Legislative Rule Title 33 Series 1, (Solid Waste Management Rule).



G.4.e.2.C.ii. Provisions must be made to control fugitive dust.	Comment by Author: What does this mean? Are there specific practices to be followed to control dust? If so, they should be listed here. 



G.4.e.2.C.iii. Groundwater Protection Plan (GPP)- The applicant shall prepare a GPP that shall satisfy the 47CSR58-4.11. et seq. Groundwater must be protected in accordance with the Code of West Virginia and Legislative Rule Title 47 Series 58 (Groundwater Protection Rule). A mitigation plan is required when facilities or activities located in areas of karst, wetlands, fault(s), subsidence, or delineated wellhead protection areas as determined by the Bureau of Public Health.



G.4.e.2.C.iii. Employee training - Employee training programs shall inform on-site personnel who are directly involved with construction activities at all levels of responsibility of the components and goals of the SWPPP. Training should address topics such as spill response, good housekeeping and routine inspection. Training shall be on a quarterly basis while construction activities subject to this General Permit are occurring and records of the training (including topics covered and attendee list) shall be maintained on site in the SWPPP for review by the Director or the Director's representative.



G.4.e.2.C.iv. Visual inspection - Qualified persons, as defined in E.1. shall be identified to inspect the site as set forth under G.4.e.2.D. and Appendix B. A tracking procedure shall be used to ensure that adequate corrective actions have been taken in response to deficiencies identified during an inspection. Records of inspections shall be maintained onsite in the SWPPP for review as per section C.10. by the Director or the Director's representative.



Construction activities may begin after a Qualified Person inspects and documents that all erosion and sediment control BMPs are installed properly in the areas where earth disturbing activities are planned to commence.



Inspection reports shall be signed by the Qualified Person on a form containing the certification required by WV 47CSR10 and found in Appendix C of this permit.





G.4.e.2.C.v. Recordkeeping and internal reporting procedures - Incidents such as spills, leaks and improper dumping, along with other information describing the quality and quantity of stormwater discharges should be included in the records in the SWPPP. Inspection and maintenance records must be kept onsite in the SWPPP for review by the Director or the Director's representative. The permittee is required to maintain all records required by this General Permit for a period of three (3) years from the date permit coverage is terminated by the Director.

G.4.e.2.D Maintenance



The SWPPP shall include a description of procedures to maintain in good and effective condition and promptly repair or restore all grade surfaces, walls, dams and structures, vegetation, erosion

and sediment control measures and other protective devices identified in the site plan. Procedures in a plan shall provide that all erosion and sediment controls on the site are inspected at least once every seven calendar days and within 24 hours after any storm event of greater than 0.5 inches of rain per 24-hour period.



Areas that discharge into Tier 1, Tier 2, and Tier 3 streams shall be inspected at least once every seven days and within 24 hours of any storm event of 0.25 inches of rain per 24-hour period.



Inspections are not required in areas that, at the time of inspection, are considered unsafe for inspection personnel.



G.4.e.2.D.i. All public and private roads adjacent to a construction entrance must be inspected and cleaned of debris originating from the construction site.



G.4.f. All Stormwater Pollution Prevention Plans and Groundwater Protection Plans required under this permit are considered reports that shall be available for review to the public under



Section 308(b) of the CWA. The owner or operator of a project with stormwater discharges covered by this permit shall make plans available to members of the public upon request. However, the permittee may claim any portion of a Stormwater Pollution Prevention Plan or Groundwater Protection Plan as confidential to the extent permissible by 47 CSRl0-12.7. (NPDES Program).



G.4.g. Compliance with other laws and statutes



Nothing in this General Permit shall be construed as excusing the permittee from compliance with any applicable federal, state, or local statutes, ordinances, or regulations.



G.5. Water Quality



To comply with C.12., the permittee shall employ BMPs as defined in Appendix A.



G.5.a. To meet antidegradation requirements, the permittee shall employ appropriate BMPs for any portion of a site that discharges to a water body the State has categorized as a Tier 1, Tier 2, Tier 3, or Trout Stream. Public Notice is a part of the antidegradation requirements for proposed discharges to Tier 3 waters.	Comment by Author: Need to specify what the public notice requirements are here



G.5.b. This permit does not authorize new sources or new discharges of constituents of concern to impaired waters unless consistent with the approved sediment related total maximum daily load (TMDL) and applicable state law. Impaired waters are those that do not meet applicable water quality standards and are listed on the Clean Water Act Section 303(d) list or in Category 4 of the Integrated Report. Sites that discharge into a receiving water that has been listed on the Clean Water Act 303(d) list of impaired waters, and with discharges that contain the pollutant(s) for which the water body is impaired, must document in the SWPPP how the BMPs will control the discharge of the pollutant(s) of concern. Pollutants of concern are those sediment related constituents such as iron, aluminum or other parameters for which the water body is listed as impaired.	Comment by Author: “Sediment related” is a better term then what has previously been proposed Sediment TMDL which only included streams identified as impaired for sediment and excluded streams impaired for iron or aluminum.  However, the term “sediment related” can still be considered vague and the permit may need to spell out that it also includes iron and aluminum TMDLs. We recommend including the text below specifying pollutants of concern to address this.  Also, would prefer to just use the term TMDL, but can understand the use of “sediment related TMDL” since construction permits cause sediment impacts.   	Comment by Author: Place term “impaired waters” in Definition section of permit using definition from EPA’s CGP. 	Comment by Author: Place in Definition section



G.5.c. Discharges of pollutants of concern to impaired waterbodies for which there is an approved sediment related TMDL are not eligible for coverage under this permit unless they are consistent with the approved TMDL as determined by the WVDEP. Within six months of a new sediment related TMDL approval, permittees must incorporate any limitations, conditions or requirements applicable to their discharges necessary for compliance with the TMDL, in order to be eligible for coverage under this General Permit.	Comment by Author: How do permittees know whether their discharge is consistent with the TMDL? The permit says “as determined by DEP”; how does the permittee know what DEP determined?	Comment by Author: How do permittees know when this happens?  Does DEP track TMDLs to be able to check to see that permittees are complying with this requirement?



G.6. Endangered and Threatened Species and State Historic Preservation Officer



If a site discharges to a stream where a federally endangered or threatened species or its habitats are present, the applicant must contact the U.S. Fish and Wildlife Service to ensure that requirements of the federal Endangered Species Act, 16 U.S.C. 1531 et. seq. are met.



For those projects that may impact historic preservation sites, the permittee shall coordinate the project with the State Historic Preservation Officer.



H. The conditions, standards, and limitations of this General Permit shall be reviewed  at the time of reissuance for possible revisions that may lead to more or less stringent conditions,  standards, and limitations.



I. Permit coverage for construction activities encompassed by this permit expires upon satisfactory stabilization of the site. Satisfactory stabilization means all disturbed areas shall be covered by some permanent protection. Stabilize includes pavement, buildings, waterways (riprap, concrete, grass, or pipe), a healthy, vigorous stand of grass or native vegetation that uniformly covers more than 70 percent of the ground, stable outlet channels with velocity dissipation which directs site runoff to a natural watercourse, and any other approved structure or material.



The permittee shall request a final inspection by sending in the Notice of Termination.



The permittee has the option of submitting a certification, signed in accordance with 47CSR10 and as described in Appendix C, by a registered professional engineer or professional surveyor that the site meets stabilization requirements. Should the Director not inspect within the time frames established in this section, the Stabilization Certificate shall be accepted in lieu of the final inspection by the Director's staff. For sites of 1 to less than 3 acres, the time frame for the Director’s staff inspections shall be limited to 30 days. For sites 3 acres and greater, the time frame for the Director’s staff inspections shall be limited to 60 days.



Sites not stabilized shall continue to have coverage under this permit and shall be assessed an annual permit fee as promulgated by the West Virginia Legislature. Sites shall be assessed a prorated annual fee based upon the completion date and proper stabilization. The Notice of Termination must be submitted within 30 days after final stabilization is achieved.



**********************************************************************





The herein-described activity is to be constructed or installed and operated, used and maintained strictly in accordance with the terms and conditions of this General Permit with any plans, specifications, and information submitted with the individual site registration application form, with any plan of maintenance and method of operation thereof submitted and with any applicable  rules and regulations promulgated by the Environmental Quality Board and the Secretary of the Department of Environmental Protection.



Failure to comply with the terms and conditions of this General Permit, with any plans, specifications and information submitted, and with any plan of maintenance and method of operation thereof submitted shall constitute grounds for the revocation or suspension of this permit to any individual establishment or other person and for the invocation of all the enforcement procedures set forth in Chapter 22, Articles 11 and 12 of the Code of West Virginia.



This permit is issued in accordance with the provisions of Chapter 22, Article 11 & 12 of the Code of West Virginia.





BY:	 	

Katheryn D. Emery, Acting Director



APPENDIX A

BEST MANAGEMENT PRACTICES (BMPs)





This General Permit relies on BMPs to control the discharge of sediment or sediment-related parameters to meet applicable water quality standards.



Antidegradation involves protecting a stream’s designated uses at a Tier 1 level if the stream is impaired for a sediment related pollutant of concern, keeping high quality streams better than criteria unless a lowering of water quality if justified based on socioeconomic considerations (Tier	Comment by Author: The permit also lists Trout Streams as requiring extra protection (See G.5.a) above. However, that category is not included in this anti-degradation appendix. Recommend including it to be consistent. 

2) and providing for only short term degradation of Outstanding National Resource Waters (Tier 3).	Comment by Author: See previous comment. This is not an allowable practice. If there is a WV law/reg that this applies to, it should be listed here. 



This General Permit’s approach to address stormwater discharges to a water impaired for sediment or sediment-related parameters, or to a water that is identified by the state, as Tier 2, or Tier 3 for antidegradation purposes is to comply with increased inspection frequencies and stabilization deadlines. These same approaches are used for discharges to water bodies for which a sediment related Total Maximum Daily Loads (TMDLs) has been approved.



1. Inspection Frequency



The normal inspection frequency is to conduct a site inspection once every seven (7) calendar days, and within twenty-four 24 hours of the occurrence of a storm event of 0.5 inches of rain per 24-hour period.



1.a. Increased BMP Inspection Frequency



For a discharge to a water body that requiresing antidegradation protection, defined 303das impairedment or subject to a TMDL compliance, this permit requires that the operator conduct inspections once every 7 calendar days and within 24 hours of a storm event of 0.25 inches of rain per 24-hour period.	Comment by Author: Edited for clarity.  Recommend revising G.4.e.2.D above for consistency.



2. Stabilization Deadlines



The standard stabilization requirements are to initiate the installation of stabilization measures as soon as practicable where construction activities have temporarily or permanently ceased but in no case more than seven (7) days after the construction activity that portion of the site has permanently ceased.



Where construction activity will resume on a portion of the site within fourteen (14 days) from when activities ceased, (i.e.,e.g., the total time period that construction activity is temporarily halted is less than 14 days) then stabilization measures do not have to be initiated on that portion of the site by the seventh (7th) day after construction activities have temporarily ceased.



For a discharge to a water body that requiresing antidegradation protection, is defined as 303d impairedment, or subject to a TMDL practices, this permit requires the completion of the installation of stabilization measures as soon as practicable, but no later than seven (7) calendar days after construction activity in that portion of the site has permanently ceased.	Comment by Author: Edited for consistency with the paragraph above. 



APPENDIX B INSPECTION CRITERIA





The permittee shall ensure site inspections are conducted by a Qualified Person. The purpose of the inspections is to ensure compliance with the approved plan, and when the approved plan is not effective at protecting water quality, the inspection is to document that plan improvements are needed.	Comment by Author: Which plans are being referenced here? 



1. Qualified Person to Inspect



The person(s) inspecting the site may be a staff person or a third party hired to conduct such inspections as long as they meet the definition of a Qualified Person found in E.1.



2. Inspection Frequency



The site must be inspected in accordance with Appendix A., unless a reduction in inspection frequency meets one of these conditions:

· Stabilized areas:

The permittee may reduce the frequency of inspections to twice per month, no more than 14 calendar days apart, in any area of the site where final stabilization has been completed. If construction activity resumes in this portion of the site at a later date, the inspection frequency immediately increases to that required previous to the reduced frequency. The beginning and ending dates of this period must be recorded in the inspection report.



· Exceptions:

For "linear projects", where disturbed portions have undergone final stabilization at the same time active construction continues elsewhere, the permittee may reduce the frequency of inspections to twice per month no more than 14 calendar days apart, in any area of the site where the final stabilization has been completed. Inspect once more within 24 hours of the occurrence of a precipitation event of 0.25 inches or greater. If there are no issues or evidence of stabilization problems, further inspections may be suspended. If "wash-out" of stabilization materials and/or sediment is observed, following re-stabilization, the reduced inspection frequency is suspended.	Comment by Author: Need to include a definition for this term in the permit. (Example Definition in Appendix A of EPA’s CGP)

· Frozen conditions:



i. If the permittee suspends construction activities due to frozen conditions, inspections on the site may be temporarily suspended until thawing conditions begin to occur if:



· Runoff is unlikely due to continuous frozen conditions that are likely to continue at the site for at least three (3) months based on historic seasonal averages. If unexpected weather conditions (such as above freezing temperatures or rain events) make discharges likely, the permittee must immediately resume the regular inspection frequency as applicable.



· Land disturbances have been suspended and all disturbed areas of the site have been stabilized.



ii. If still conducting construction activities during frozen conditions, the permittee may reduce the inspection frequency to once per month if:



· Runoff is unlikely due to continuous frozen conditions that are likely to continue at the site for at least three (3) months based on historic seasonal averages. If unexpected weather conditions (such as above freezing temperatures or rain events) make discharges likely, the permittee must immediately resume the regular inspection frequency; and

· Except for areas undergoing construction activities, disturbed areas of the site

have been stabilized, the beginning and ending dates of this period must be documented in the inspection report.



3. Rainfall Measure



For any day of rainfall during normal business hours that measures 0.25 inches or greater, the total rainfall measure for that day must be recorded.



· To determine if a precipitation event of 0.25 inches or greater has occurred on the site, the permittee must either:



· Keep a properly maintained rain gauge on-site, or

· Obtain the precipitation event information from a NOAA weather station that is representative of the location.



4. Areas That Must Be Inspected



During the site inspection, the following areas of the site must be inspected:



· All areas that have been cleared, graded, or excavated and that have not yet completed stabilization;

· All stormwater controls (including pollution prevention controls) installed and procedures initiated must be listed in the inspection record;

· Material, waste, borrow, and equipment storage and maintenance areas that are covered by this permit;

· All areas where stormwater typically flows within the site, including drainageways designed to divert, convey, and/or filter stormwater;

· All points of discharge from the site;

· All receiving waters to look for sediment laden stormwater entering the waterbody; and

· All locations where stabilization measures have been implemented.



Inspections are not required in areas that, at the time of the inspection, are considered unsafe to inspection personnel, however the unsafe condition must be recorded in the inspection report.



5. Requirements for Self-inspections



During the site inspection, the Qualified Person shall:



· Check whether all stormwater controls (i.e., erosion and sediment controls and pollution prevention controls) are properly installed, appear to be operational, and are working as intended to minimize pollutant discharges;

o This includes the requirement to inspect for sediment that has been tracked out from the site onto paved roads, sidewalks, or other paved areas.

· Check for the presence of conditions that could lead to spills, leaks, or other accumulations of pollutants on the site;

· Identify any locations where new or modified stormwater controls are necessary to protect waters of the state or meet other requirements of this NPDES General Permit;

· Check for signs of visible erosion and sedimentation (i.e., sediment deposits) that have

occurred and are attributable to the discharge at points of discharge and, if applicable, the banks of any waters of the State flowing within or immediately adjacent to the site;

· Identify any incidents of noncompliance observed;

· If a discharge is occurring during the inspection:

· Identify all discharge points at the site; and

· Observe and document the visual quality of the discharge and take note of the characteristics of the stormwater discharge, including color; odor; floating, settled, or suspended solids; foam; oil sheen; and other indicators of stormwater pollutants.



6. Self-inspection Report



6 a. An inspection report must be completed by the inspector within 24 hours of completing any site inspection.



6 b. Each inspection report must include the following:



· The inspection date;

· Names and titles of personnel making the inspection;

· A summary of inspection findings, including the observations made during the inspections, and any necessary maintenance or corrective actions;

· A record of rainfall measuring 0.25 inches or greater and the source of the measurement (the applicable rain gauge or weather station readings); and

· If it was determined unsafe to inspect a portion of the site, describe the reason it was found it to be unsafe and specify the locations to which this condition applies.



6 c. Each inspection report must be signed by the inspector who conducted the inspection in accordance with Appendix C. of this permit.



6 d. Each inspection report must be maintained at the site or at an easily accessible location, so that it can be made available at the time of an on-site inspection or upon request by the Director.



6 e. All inspection reports must be maintained for at least three (3) years from the date that permit coverage is terminated.



7. Re-inspection



The Qualified Person must re-inspect within 48 hours to verify repairs or replacements to the defective BMPs or pollution controls noted in the previous inspection.













APPENDIX C SIGNATURE CERTIFICATION



In accordance with WV 47CSR10-4.6.d. Certification. -- Any person signing a document under subdivisions 4.6.a or 4.6.b of this rule shall make the following certification:



I certify under penalty of law that this document and all attachments were prepared under my direction or supervision in accordance with a system designed to assure that qualified personnel properly gather and evaluate the information submitted. Based on my inquiry of the person or persons who manage the system, or those persons directly responsible for gathering the information, the information submitted is, to the best of my knowledge and belief, true, accurate, and complete. I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.



All applications and reports required by this General Permit shall be signed and certified in accordance with this Appendix.
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STATE OF WEST VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 
DIVISION OF WATER AND WASTE MANAGEMENT 
601 57th STREET SE 
CHARLESTON, WV 25304-2345

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
WATER POLLUTION CONTROL PERMIT



FACT SHEET, RATIONALE AND INFORMATION FOR 
GENERAL NPDES PERMIT FOR CONSTRUCTION STORMWATER	Comment by Author: Need to ensure they meet all FS requirements in the federal regs @ 40 CFR 124.8 and 124.56. A lot of this language sounds like permit language, as opposed to “why” – explaining why the permit contains what it does, which is the primary purpose of the Fact Sheet.

This fact sheet explains the new Construction Stormwater General Permit WV0115924, issued on XX-XX-XXXX.

1.  NAME AND ADDRESS OF APPLICANT	Comment by Author: This is the description of the Activity. This heading does not accurately depict what is in the paragraph below it.  Recommend revising it. 

An applicant is any establishment with discharges composed entirely of stormwater associated with industrial activity (construction) agreeing to be regulated under the terms of this General Permit (except as noted herein). Construction activities are defined as land disturbing operations such as clearing, grubbing, grading and excavating operations during site development for residential, commercial or industrial purposes except for operations that result in the disturbance of less than one acre of total land area which are not part of a larger common plan of development or sale. A common plan of development is a contiguous construction project where multiple separate and distinct construction activities may be taking place at different times on different schedules but under one plan, including most subdivisions.

2.  GENERAL WV/NPDES PERMIT NO: WV0115924

3.  COUNTY: Any WV county	RECEIVING STREAM: Any WV stream

4.  PUBLIC COMMENT PERIOD FROM XX-XX-XXXX TO XX-XX-XXXX

5.  SIC CODE: 17

6.  DESCRIPTION OF APPLICANT'S FACILITY OR ACTIVITY:  The activities and facilities will be varied.	Comment by Author: Replaced by above section?
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7. DESCRIPTION OF DISCHARGES

Earthmoving and grading projects create conditions where accelerated erosion can cause large quantities of soil to be deposited into the streams and rivers of the state. The lack of vegetation, steepening of slopes, increased runoff, decreased infiltration, and other ill effects of construction can cause a 1,000-fold increase in the rate of erosion over pre-existing conditions. The erosion rates on construction sites can run into the hundreds of tons per acre. By volume, sediment is the number one pollutant in the state's waters and degrades more miles of stream that any other pollutant.

8. BACKGROUND

The 1972 Amendments to the federal Water Pollution Control Act (referred to as the Clean Water Act or CWA), prohibit the discharge of any pollutant to navigable waters from a point source to a water of the United States unless the discharge is authorized by an NPDES permit. Efforts to improve water quality under the NPDES program traditionally and primarily focused on reducing pollutants in discharges of industrial process wastewater and municipal sewage.

However, as pollution control measures were initially developed for these discharges, it became evident that more diffuse sources (occurring over a wide area) of water pollution, such as agricultural and urban runoff; are also major causes of water quality problems. Some so-called diffuse sources of water pollution, such as agricultural stormwater discharges and irrigation return flows, are statutorily exempted from the NPDES program.

Since the enactment of the 1972 amendments to the CWA, considering the rise of economic activity and population, significant progress in controlling water pollution has been made, particularly with regard to industrial process wastewater and municipal sewage.

The "National Water Quality Inventory" 1988 report to Congress provided a general assessment of water quality that concluded pollution from diffuse sources is a serious problem. Runoff from agricultureal, urban areas, construction sites, land disposal, and resource extraction is cited by the states as the leading causes of water quality impairment.

The states conducted a more comprehensive study of diffuse pollution sources under the sponsorship of the Association of State and Interstate Water Pollution Control Administrators (ASIWPCA) and the EPA, which indicated that urban runoff, is a major cause of beneficial use impairment.

This trend has continued almost unabated. Recent studies (Metropolitan Council of Governments, EPA, states, and others) have shown that urban runoff from all sources severely impacts water quality and limits designated uses of the waters of the United States. Studies by the Watershed Assessment Section of the DEP have determined that sediment is the number one source of water quality impairment in West Virginia. Sediment moderately to heavily impacts approximately 70% of the state's waterways. One of the largest sources of sediment is construction activities.



The Water Quality Act (WQA) of 1987 contained provisions that specifically addressed stormwater discharges. Section (p) was added to the stormwater discharge provision Section 402. Section 402(p)(4)(A) required the EPA to promulgate final regulations governing stormwater permit application requirements for stormwater discharges associated with industrial activity and discharges from large municipal separate stormwater systems. In response to lawsuits filed by the Natural Resource Defense Council (NRDC), the EPA finally published regulations on November 16, 1990. West Virginia's first construction stormwater general permit was based on this rule. In early 1992, the EPA published additional information that changed some of the standards, particularly in relation to construction. The state's previous construction stormwater general permits closely mirrored the EPA's permit except the federal permit's higher minimum disturbance threshold was lowered to three acres.

The NRDC again sued the EPA on several issues, one germane to this permit. NRDC contended, among other items, that the five-acre limit for construction site disturbance was arbitrary and capricious and should be rethought. The court agreed, telling the EPA to come up with a new and lower disturbance threshold. In 1999, the EPA published the new rule for Phase II of the Stormwater Rule General Permit in the Federal Register, and which, among other things, lowered the disturbance threshold for construction sites that require NPDES permit coverage from five acres to one acre, meeting the intent of the court ruling on NRDC's lawsuit.

In 2009, EPA published a new Construction and Development Effluent Limitations Guidelines rule (C&D rule) (40 CFR Part 450) which established numeric and non-numeric effluent limitations for storm water construction discharges. The numeric effluent limitations have been stayed for further study (November 5, 2010) however the non-numeric effluent limitations are in effect and are reflected in revisions for this General Permit.

In 2012, the West Virginia’s General Permit for Construction Stormwater was reissued. In 2019, the permit went through a major reorganization to make searching easier: a table of contents and appendices were added, and application requirements were listed to resemble checklists.	Comment by Author: These things are not included in this new draft.  Ease in searching the permit, accurate section headings, a TOC and appendices had no bearing on the appeal of the 2019 permit and may still be relevant for ease of reference.  If the permit does not reflect the format of the 2019 permit then additional explanation may need to be included to round out this text.  

The 2019 permit went into effect on February 9, 2019; however, due toit was appealed, the Department developed a sSettlementd Agreement and presented the settlement agreement to the Environmental Quality Board for issuance as an Order. The Order directed the Department to modify the 2019 permit and place the draft modification on Public Notice. Many comments were received.  hHowever, the most significant came from the EPA in the form of a specific objections which put the modified draft permit into a state of flux, due to federal regulatory prohibition for a state to issue a permit to which the EPA has objected.



WVDEP hais agreed tonow preparing to issue a new 2020 Construction Storm Wwater General Permit. 





9. GENERAL

The DEP, through its NPDES permitting systemprogram, is responsible for ensuring that discharges to surface wastewaters are identified, receive adequate treatment and are disposed of in accordance with federal and state regulations. Usually this requires an individual permit based on a thorough review of the facility processes and the constituents of its waste stream. The issuance of an individual permit for any facility is a resource intensive and time-consuming process for both the permitting agency and the industry.

The Fact Sheet for the 2012 Construction Stormwater General Permit reported an average of 500 construction projects reviewed over the preceding 20-year period. DEP records show, on average, more than 1000 construction projects each year from 2015 through 2019. All parties recognize the immensity of the problem of issuing individual permits for the large number of anticipated new sites throughout the state; hence, such permitting is currently too resource intensive.

For these reasons, the DEP has decided to utilize a general WV/NPDES permit. The DEP assumed primacy for the NPDES Program from the EPA in 1982. Under 47CSR10-13.6 of the Legislative Rules, a general permit can be used to regulate either separate storm sewers or a category of point sources other than separate storm sewers if the sources all:

a. Involve the same or substantially similar types of operations;

b. Discharge the same types of wastes; Require the same effluent limitations or operating conditions;	Comment by Author: Looks like there are two items here; may need a hard return before “require”.

c. Require the same or similar monitoring; and

d. In the opinion of the Director, are more appropriately controlled under a general permit than under individual permits.

The general permit process has proven to be a very efficient mechanism to cover construction-related activities. It is proposed to continue the use of a general permit for these facilities. 

10. SUMMARY OF SIGNIFICANT CHANGES TO THE GENERAL PERMIT

The 2020 draft general permit includes a number of new or modified requirements, due to the EQB Settlement Order and the EPA Objection described above. The following list summarizes the significant changes to the 2012 General Permit, due to the fact that the currently effective 2019 permit is not the revised document:	Comment by Author: The 2/2019 GP is currently in effect and is the current permit.  This should be revised to reflect the current history and the 2/2019 permit should not be completely ignored..

A.  Acknowledgement of WV Water Pollution Control Permit Number WV0115924    which is as state-specific permit and not under the oversight of the EPA. This permit addresses land disturbance activities associated with Construction Activities.	Comment by Author: This is not a true statement. EPA maintains oversight over all permits that implement federal requirements. EPA does not have oversight over the WV O&G permit (since that is a state permit and does not implement federal req’ts), but the permit # listed here is the GP for construction. Recommend removing this section entirely. 

B. Compliance with Anti-degradation Protections, Compliance with 303d-Listed Streams, and Total Maximum Daily Loads (TMDLs) – this General Permit mirrors the EPA’s approach to protecting water quality. Appropriate BMPs must be used on sites draining to state waters that meet anti-degradation requirements and also for compliance with 303d listed waters and those with approved sediment-related TMDLs.	Comment by Author: There is also separate stabilization requirements and increased inspection frequency in the EPA CGP for discharges to impaired/TMDL waters. (See Part 3.2 of the EPA CGP) 

C. Removal of the Permitting Exemption for Construction Site Runoff for Single Family Homes with Land Disturbance of 1 to less than 3 Acres – There is no federal exemption for sites of this category, therefore the General Permit now reflects the federal requirements. All sites greater than one acre must obtain NPDES permit coverage. 

D.  Inclusion of prohibitions required by the federal C&D Rule – The General Permit 

 was revised to include all of the federal prohibitions in accordance with 40 CFR §450.21. 

E. Submittal of Groundwater Protection Plans (GPPs) – Due to increased development through land disturbance in karst areas, GPPs are now subject to submittal and review during the application process as a means of protecting drinking water sources.	Comment by Author: This is not specified in the permit. Please check to ensure consistency between documents. 

F. Qualifications of the Person Preparing the Stormwater Pollution Prevention Plan (SWPPP) and Conducting Construction Site Inspections – EPA concluded that a person knowledgeable in the principles and practices of engineering be responsible for preparation of the SWPPP, inspection of E & S Controls, inspection of BMPs as they are installed, and inspections after rain events. These inspections help to ensure that controls are protecting waters of the state.

G. Inclusion of Items Subject to Inspection and Inspection Frequency – EPA found that the 2012 permit did not include the required items subject to the SWPPP, inspections, and inspection frequency. These were finding of EPA’s Permit Quality Review and were previously addressed in the 2019 General Permit.

H. Notice of Termination- Due to the heavy workload on the inspection staff, the 2019 General Permit presented a mechanism for the timely closing of permit coverage for stabilized sites. Permittees could utilize the services of professional engineers and professional surveyors by obtaining from them certifications that all disturbed lands met final stabilization criteria. This 2020 draft permit also includes this option due to the unlikelihood that DEP could add to its field staff.	Comment by Author: DEP still has to accept the NOT and somehow acknowledge that the permit has been terminated. How does the permittee know whether the permit is terminated?



I.   Digital Mapping – Technology has evolved since the issue of the dated the 2012 General Permit and the public expects the DEP will to meet its own technology requirements. Previously, a single point’s latitude and longitude was all that DEP required, regardless of the project’s size. Many projects span watersheds. Some projects span county or municipal boundary lines. Many projects are subject to Larger Common Plan of Development or Sale permitting requirements. Furthermore, the WV Legislature determined that a public body may not charge a search or retrieval fee or otherwise seek reimbursement based on a man-hour basis as part of costs associated with making reproduction of records (Freedom of Information – WV Code Chapter 29B). For these reasons, the draft 2020 permit requires GIS shapefiles or AutoCAD drawings offor proposed projects. 	Comment by Author: This sentence is confusing. Recommend revising. Can’t really understand what it is trying to say and/or what requirements DEP was not following that the public now expects will be met? Does the edit provide the clarity that DEQ is seeking to communicate. 	Comment by Author: Is there another permit or section in this permit that can be cross referenced here so that permittees know the requirements for these types of sites?	Comment by Author: Added here because the language is in the draft permit.

J.   Liability – The state hasn’t kept up with changes in federal rules. The Liability Section of the draft 2020 permit was modified to address the discrepancies.   

11. COVERAGE UNDER THE GENERAL PERMIT

The general permit proposes to provide coverage for any discharges composed entirely of stormwater associated with industrial (construction) activity and agreeing to be regulated under the terms of the general permit except for:

A. Operations that result in the disturbance of less than one acre of total land area, which is not part of a larger common plan of development or sale.

B. Stormwater discharges associated with land disturbing activities that may reasonably be expected to be causing or contributing to a violation of a water quality standard as determined by the Director.

C. Land disturbing activities governed by other NPDES permits issued by the Department of Environmental Protection. This includes Division of Mining and Reclamation permits for coal mining and non-metallic quarries.

D. Landfills, except in the preparation of a new landfill, landfill treatment facilities and/or borrow areas.

E. Other activities exempt from NPDES permitting requirements as set forth in 40CFR122.3 and 47CSR10.3.2.b.

F. Land disturbing activities related to oil and gas activities as required by the Energy Policy Act of 2005. These activities include construction of drilling sites, waste management pits, and access roads, as well as construction of the transportation and treatment infrastructure, such as pipelines, natural gas treatment plants, natural gas pipeline compressor stations, and crude oil pumping stations. Construction activities that result in a discharge of a reportable quantity release or that contribute pollutants (other than non-contaminated sediments) to a violation of a water quality standard are still subject to permit coverage under WV0115924 or an individual NPDES permit. 

	Determination of the disturbed area is made by totaling all disturbed area directly related to construction of the entire project. Offsite waste (excluding sales of topsoil to individuals) and borrow sites are included in the total disturbance unless borrow sites are commercial quarries and regulated by the Division of Mining and Reclamation.

For subdivisions, the total disturbed area is calculated by adding up all disturbances related to the installation of utilities, construction of sediment control facilities, building of roads and other infrastructure. Phased projects that disturb less than one acre in each phase but will eventually disturb more than one acre with all phases will need to register under this permit.

Construction of single-family residences by the homeowner or homeowner's contractor requiring land disturbances of one to less than three acres in size are provided coverage under the General WV/NPDES Water Pollution Control Permit now require applications for registration. The NPDES General Permit regulations at 40 CFR 122.28(b)(2) require that a Notice of Intent (NOI) be submitted to obtain coverage under a general permit for which the discharge is eligible. 

The DEP’s Best Management Practices Manual contains a generic Storm Water Pollution Plan for single family home construction that may be used as a SWPPP. The plan can be found in Chapter 6 of the manual at the following link: https://dep.wv.gov/WWE/Programs/stormwater/csw/Pages/ESC_BMP.aspx 

For minor construction activities (one to less than three acres not including land disturbance related to single family homes that will be completed within one year) submittal of a Notice of Intent (NOI) is required prior to commencing construction. A Stormwater Pollution Prevention Plan (SWPPP), Groundwater Protection Plan, and digital map must be submitted for review by DEP personnel. A project that disturbs one to less than three acres but will have construction activities one year or longer must file a Site Registration Application Form and be public noticed.	Comment by Author: I don’t see this term used anywhere in the draft permit. It is listed in the Definitions section only. Please review the FS and permit to ensure consistency between the two documents.

Previously Approved Projects

Permittees with sites approved, XX-XX-XXXX thru XX-XX-XXXX which met the requirements of General WV/NPDES Water Pollution Control Permit WV0115924, effective February 9, 2019 may retain coverage under this General Permit, effective XX-XX-XXXX, by submitting a certification agreeing to abide by the terms and conditions of this General Permit. Sites approved prior to XX-XX-XXXX shall have until XX-XX-XXXX to have final stabilization completed.



Permittees with sites approved from XX-XX-XXXX TO XX-XX-XXXX, and who submitted certification of agreement to abide by the terms and conditions of the 2019 General Permit, may retain coverage by submitting a certification of agreement to abide by the terms and conditions of the 2020 General Permit.



Certification documents as described in the preceding paragraphs are due no later than XX-XX-XXXX.



Permittees with sites that are not stabilized by XX-XX-XXXX, and not eligible for submittal of the Certification described in the preceding paragraphs, must submit a   complete application to continue permit on or before XX-XX-XXXX.

[bookmark: _Hlk27634401]

Permittees must comply with the Public Notice requirements found in G.4.b.5. of this General Permit. 

MONITORING REQUIREMENTS

Monitoring is not required unless requested by the Director. Construction activities are usually of short duration, less than one year, and the pollutant associated with construction is primarily sediment. The measures used to minimize pollution for land disturbing activities are preventative i.e., best management practices (BMPs) and are not subject to effluent limits. 

WHEN TO APPLY	Comment by Author: Recommending using this title as a heading in the permit. These requirements are contained in the SWPPP section of the permit. Also, recommend comparing the permit and fact sheet to be sure that all types of projects are listed in both documents. 

The application for construction activities requiring coverage must be submitted at least 60 days prior to starting the project, except as follows. Projects that discharge to Tier 3 waters, or with 100 or greater acres of disturbance, or with a grading construction phase of one year or greater, must be submitted at least 100 days prior to start of construction in order to allow time for the public notice procedure. 

Minor construction projects (one to less than three acres) not discharging upstream of Tier 3 waters must submit the NOI 15 days prior to initiation of construction. Minor construction projects discharging upstream of Tier 3 waters must submit the NOI and SWPPP at least 60 days prior to start of construction. 

A project that disturbs one to less than three acres but will have construction activities one year or longer must file a Site Registration Application Form and be public noticed. 

The General Permit also provides for earth-disturbances that occur in response to a public emergency (e.g., a natural disaster, widespread disruption in essential public services). If earth-disturbances require immediate authorization to avoid imminent endangerment to human health or the environment, or to reestablish essential public services, permit coverage for discharges associated with such earth-disturbances are authorized on the condition that a complete and accurate NOI or Site Registration Application is submitted within 30 calendar days after commencing earth-disturbing activities. 



The applicant must provide documentation in their SWPPP to substantiate the occurrence of the public emergency. DEP recognizes that obtaining General Permit coverage following the normal procedures is not feasible in situations requiring emergency-related construction. By providing the operators of these projects with the ability to immediately begin work, and to postpone the applications, DEP intends that these projects may proceed without delay. Once the initial 30 calendar days has expired, however, it is the requirement of this permit that applications be submitted for permit coverage.

12. SECTION-BY-SECTION RATIONALE

Section A.	Terms of Permit

This section of the permit establishes discharge limitations. Since construction activities are normally short term, sampling is not required unless requested by the Director.	Comment by Author: I don’t understand how this sentence relates to Section A of the draft permit. The purpose of the fact sheet in this instance would be to explain the basis for effluent discharge limitations; that should be explained here.	Comment by Author: What about those projects that are NOT short term? The permit differentiates between public notice requirements for projects that will take longer than 1 year.  

Section B.	Schedule of Compliance

Compliance with this General Permit and the approved Stormwater Pollution Prevention Plan (including the sequence of events) and Groundwater Protection Plan is required upon the beginning of the construction project.

Section C.	Management Conditions 

This section is boilerplate language essentially extracted from Title 47, Series 10 of the West Virginia Legislative Rules as well as standard conditions for all NPDES permits at 40 CFR §122.41. These rules establish that every NPDES permit contains certain standard conditions. A reference to Title 47, Series 11, Section 9 of the West Virginia Legislative Rules was included that requires that outlet markers be posted. Outlet markers would be required only during the time of active permit coverage.



Section D.	Operation and Maintenance



This section is boilerplate language essentially extracted from Title 47, Series 10 of the West Virginia Legislative Rules.

Section E.	Monitoring and Reporting and Definitions

Unless directed by the Director of the DEP, monitoring willis not be required by this permit. Reports wishall be maintained in accordance with and as required in Section G.4.e.2.C.v. In addition, new definitions are included which relate to the stormwater permitting program.	Comment by Author: Recommend including all terms that were added.	Comment by Author: See draft permit mark up for EPA comments on the Definitions section of the draft permit. 



Section F.	Other Reporting

This section is boilerplate language essentially extracted from Title 47, Series 10 of the West Virginia Legislative Rules.

	Section G.	Effluent Limitation and Other Requirements

This section encompasses the requirements specific to the stormwater permitting program and those sites subject to regulation under the general permit.

G.1	This paragraph depicts the situations for which the Director may require a facility covered by the permit to be covered by a different permit or when such facility may approach the Director on its own initiative to obtain coverage by a different permit.

G.2. Prohibition of non-stormwater discharges. Minor revisions are included to reflect requirements of the C&D rule. The purpose of G.2 is to provide permittees with a comprehensive list of the types of discharges that are authorized once covered under this permit. This list makes permittees aware of allowed stormwater discharges, and of any additional requirements associated with those discharges to minimize the discharge of pollutants, and also makes permittees aware that any discharges not included on the list are prohibited from coverage under this General Permit. The General Permit notes that "uncontaminated" means that the discharge meets water quality standards. Similarly, "non-turbid" means the discharge meets turbidity-related water quality standards.	Comment by Author: This is not stated in the draft permit. Recommend including these terms in the Definitions section of the permit document. 

G.3. This paragraph details that stormwater discharges from a project cannot contain hazardous substances.

G.4. This section details the requirements of the SWPPPs that must be developed for each facility covered by the general permit.	Comment by Author: There is no section in the draft permit to outline GPP requirements. Please add language here to explain why or add a section for GPPs to both the permit and fact sheet. 

This general permit establishes minimum standards of practices (best management practices) for specific situations rather than specific effluent limitations for stormwater discharges. This means the quality of the discharges must meet a best management practice requirement that represents the minimum level of controls. This permit allows the meeting of water quality standards with the proper installation of the minimum standards set forth in the permit and instructions. The application and plans detailing the permittee's schedules and intended best management practices must be submitted for approval in the time frames detailed in Section 12 of this Fact Sheet titled 'When to Apply". Compliance with the plans detailing the permittee's schedule and intended best management practices must begin immediately as detailed in the SWPPP.	Comment by Author: This information has to be in the permit itself, not only the fact sheet. 

The development and implementation of the SWPPP is one of the most important parts of this permit and is critical to the successful control of stormwater pollution. The SWPPP must be modified as necessary to include additional or modified BMPs designed to correct specific problems identified during inspections. These adaptive management requirements are designed to result in permit compliance and prevent stormwater discharges that could cause a violation of state water quality standards. The SWPPP must also be modified whenever there is a change in design, construction, operation, or maintenance at the construction site that has, or could have, a significant effect on the discharge of pollutants to waters of the state.

All NPDES permittees are required to develop a Groundwater Protection Plan (GPP). For construction sites, the areas of concern will be equipment maintenance yards, including fueling and refueling areas, and product storage facilities. GPPs should address groundwater protection and maintenance. 

G.4.a.   This section contains signatory requirements of the SWPPP and GPP as well as the condition that a Qualified Person must prepare the SWPPP.	Comment by Author: Is there a similar req’t for a Qualified Person to prepare the GPP? 

G.4.b.  This section details the timeframe an application must be submitted. This section also includes the requirements for the public notice sign.	Comment by Author: As stated prior, this should be a stand alone section of the permit, not buried in the SWPPP req’ts section. 

G.4.c.   This section details when the SWPPP must be modified.

G.4.d.   This section details general management conditions including preventive maintenance, good housekeeping and spill prevention and response. Probably the most common reason for failure of construction site erosion control devices (BMPs) is inadequate maintenance. If BMPs are properly constructed, but not properly or frequently maintained, very little benefit may be expected. Newly installed devices will perform as initially expected until their capacity is exceeded. Silt fences, for example, should be maintained before the material that accumulates behind them becomes excessive. More importantly, the integrity of the fences needs to be checked frequently. Many silt fences at construction sites are undermined or bypassed because of large flows or large sediment accumulations. Sedimentation basins, sediment traps, etc., need to be cleaned frequently. The cleaning frequency of these devices located in areas undergoing construction should be quite high because of the very large discharges of sediment from construction sites. Rill or gully erosion must be corrected immediately when first observed. During each inspection, the person conducting the inspection should document whether the BMP is performing correctly, any damage to the BMP since the last inspection, and what should be done to repair the BMP if damage has occurred. The housekeeping and spill prevention and response requirement is intended to prevent the discharge of trash, chemicals and other polluting materials from the site.

G.4.e.   This section details what must be included in the site description section, the erosion  and sediment control section, the stormwater management control section and other control section of the SWPPP. 

Site description section- Development projects must be phased or sequenced in order to minimize the amount of exposed soil at any one time and prevent the transport of sediment from the site during construction. Construction sequencing can be an effective tool for erosion and sediment control because it ensures that management practices are installed where necessary and when appropriate. A comparison of sediment loss from a typical development and from a comparable phased project showed a 42 percent reduction in sediment export in the phased project (EPA, 2002). As discussed previously, permittees are required to evaluate BMP performance. Based on the results of inspections and monitoring, remedial actions must be implemented, documented and reported in accordance with specific timeframes.

The purpose of stabilizing entrances to construction sites is to minimize the amount of sediment and mud being tracked offsite by motorized vehicles. Installing and maintaining a pad of gravel over filter cloth where construction traffic leaves a site can help stabilize the entrance. As a vehicle drives over the gravel pad, mud and other sediments are loosened and removed from the vehicle's wheels thereby reducing the offsite transport of sediment. The gravel pad also reduces mechanical erosion and prevents the formation of muddy wheel ruts, which can be a source of "track-out". The filter fabric reduces the amount of rutting caused by vehicle tires by spreading the vehicle's weight over a larger soil area than just the tire width. The filter fabric also separates the gravel from the soil below, preventing the gravel from being ground into the soil. Limiting construction site access to one point minimizes the surface area that could be affected by tracked out mud and sediment from construction traffic.

The permit requires calculation of the pre-development and post-development peak discharge rates for a one year, 24-hour storm in cubic feet per second. This is the most frequently occurring storm event throughout the year, therefore it causes the most sediment and erosion problems.	Comment by Author: The fact sheet should explain here the purpose for requiring these calculations and what the numbers should be used for. 

This section also details what is required on the site maps and requires that maps be submitted in ArcGIS or AutoCAD file type.

Controls- The duff layer (A layer of moderately to highly decomposed leaves, needles, fine twigs, and other organic material found between the mineral soil surface and litter layer of forest soil), native topsoil and natural vegetation must be retained in an undisturbed state to the extent practicable. This requirement is partly based on the fundamental principle that vegetation is the most effective form of erosion control. Vegetation reduces runoff volume, reduces flow velocity, filters suspended sediment, absorbs the erosive energy of falling raindrops, and retains soil structure. In areas where soils have been disturbed or exposed during construction activity, timely permanent seeding is appropriate in areas where permanent, long-lived vegetative cover is the most practical or most effective method of stabilizing the soil. Use of native vegetation is also encouraged and any revegetation should be in compliance with the West Virginia Noxious Weed Act (Code of West Virginia Chapter 19, Article 12). Vegetation controls erosion by protecting bare soil surfaces from displacement by raindrop impacts and by reducing the velocity and quantity of overland flow. The advantages of seeding over other means of establishing plants include lower initial costs and labor inputs. Seeding that produces a successful stand of grass has been shown to remove between 50 and 100 percent of total suspended solids from stormwater runoff, with an average removal of 90 percent (EPA 2002).	Comment by Author: Please provide a basis or citation for making these statements.  

Sodding is a permanent erosion control practice that involves laying a continuous cover of grass sod on exposed soils. In addition to stabilizing soils, sodding can reduce the velocity of stormwater runoff. Sodding can provide immediate vegetative cover for critical areas and stabilize areas that cannot be vegetated by seed. It can also stabilize channels or swales that convey concentrated flows and reduce flow velocities. Sod has been shown to remove between 98 and 99 percent of total suspended solids in runoff, and is considered a highly effective best management practice (EPA 2002). Mulching is a temporary erosion control practice in which materials such as hay, wood chips, wood fibers, or straw are placed on exposed or recently planted soil surfaces. Mulching is highly recommended as a stabilization method and is most effective when anchored in place until vegetation is well established. Mulching can also reduce the velocity of stormwater runoff. When used in combination with seeding or planting, mulching can aid plant growth by holding seeds, fertilizers, and topsoil in place, by preventing birds from eating seeds, by retaining soil moisture, and by insulating plant roots against extreme temperatures.

The purpose of the requirement to minimize the disturbance of steep slopes is to minimize the amount of soil eroded on construction sites, and the amount of sediment and other pollutants discharged from the site. Minimizing the disturbance of steep slopes during construction activity can be accomplished through a number of practices. These include practices related to how much soil is exposed on steep slopes, such as phasing land disturbing activities, and providing timely soil stabilization on slopes, such as through the use of mulches, rolled erosion control products, and vegetation. Permittees have flexibility to select appropriate controls to minimize disturbance of steep slopes at their individual sites. Permittees also have flexibility to schedule and phase construction activities so as to limit the amount of land disturbed at one time and the duration of exposure on steep slopes. The permit does not prevent or prohibit disturbance on steep slopes. DEP recognizes that for some projects, disturbance on steep slopes may be necessary for construction (e.g., a road cut in mountainous terrain). 	Comment by Author: Are there any limitations on the max slope that is allowed? I didn’t see this in the permit. 

The requirement to preserve topsoil, unless infeasible implements the C&D rule noted in 40 CFR 450.21(a)(87). The requirement to preserve topsoil helps to maintain the soil structure on construction sites and provides a growing medium for vegetative stabilization measures. Better vegetative stabilization reduces erosion rates of the underlying soil and also increases the infiltrative capacity of the soil, thereby reducing the amount of sediment transported to downslope sediment and perimeter controls. Topsoil can be preserved by stockpiling the native topsoil on the site for later use (e.g., for vegetative stabilization), or by limiting disturbance and removal of the topsoil and associated vegetation. For example, topsoil can be preserved by limiting clearing and grading to only those areas where necessary to accommodate the building footprint. DEP notes that some projects may be designed to be highly impervious after construction, and therefore little or no vegetation is intended to remain. In these cases, DEP recognizes that preserving topsoil at the site would not be feasible or desirable. In addition, some sites may not have space to stockpile topsoil on site for later use, in which case, it may also not be feasible to preserve topsoil. DEP is aware that stockpiling of topsoil in off-site locations, or transfer of topsoil to other locations, is frequently used in these situations and DEP would view this as acceptable practice. However, EPA notes, and DEP agrees, that stormwater discharges from any construction support activities meeting the requirements are also subject to the permit requirements.	Comment by Author: What about the other 7 subsections of this regulation? Recommend they also be referenced throughout this section where they apply. 	Comment by Author: Recommended edit since this is the state’s permit. 

 The purpose of the requirement to minimize soil compaction is to allow for infiltration and retention of stormwater to reduce stormwater discharge volume and velocity. Reducing stormwater discharges reduces erosion and therefore reduces the amount of sediment and other pollutants discharged from the site. To comply with this requirement, permittees may either restrict vehicle and equipment use on areas that will be vegetatively stabilized or where infiltration practices will be installed or can use soil conditioning techniques to de-compact soils to support vegetative growth. DEP notes that the requirement to use soil conditioning techniques is not required in any area where it would not be feasible, such as on steep slope areas or any other areas where it is not safe for the required equipment. DEP also notes that the requirement to minimize soil compaction does not apply to areas that will not be used for final vegetative stabilization or for areas where infiltration practices will be installed. For example, the requirements do not apply to disturbed areas that will become paved surfaces, such as roads, foundations, footings, or on embankments, or on areas where soil compaction is necessary by design.

If a project's earth disturbances are located within 50 feet of a surface water (defined as a "water of the state", surface waters do not include stormwater control features), the permittee is required to ensure that any discharges to surface waters through the area between the disturbed portions of the property and any surface waters located within 50-feet of the site are treated by an area of undisturbed natural buffer and/or additional erosion and sediment controls in order to achieve a reduction in sediment load equivalent to that achieved by a 50-foot natural buffer. The requirements implements the C&D rule's requirement to minimize the discharge of pollutants from the site by providing and maintaining "natural buffers around surface waters... unless infeasible." See 40 CFR 450.21(a)(6). This requirement applies to all project sites that are situated within 50 feet of a surface water, with certain exceptions. Note that the requirements do not apply to stormwater control features (e.g., stormwater conveyance channels, sediment basins).	Comment by Author: Exceptions should be explained here. Do they have to be approved by DEP? If so, it should be stated.	Comment by Author: I’m confused by this statement. Does this mean that SW controls can be placed in the buffer area? Or that the buffer is not required around SW controls? 

Sediment control systems create conditions that allow for the settlement of soil particles that are suspended in stormwater runoff. Sediment containment systems (sediment traps and sediment basins) are hydraulic controls that function by modifying the storm-runoff hydrograph and slowing water velocities. This allows for the settling and deposition of suspended particles by gravity.

Sediment traps are appropriate where the contributing drainage area is five acres or less.

Sediment basins are often used on construction sites to minimize sediment discharges. They are typically placed at or near low points of drainageways on in order to temporarily detain stormwater discharges, allowing sediment particulates to settle. Sediment basins are also often designed to reduce peak flow rates, reducing downstream flooding and channel erosion. At the point of discharge, which is typically a pipe or channel, installation of riprap or other stabilization measures is often necessary because the concentrated discharge can cause erosion. Sediment basins are also often designed to reduce flow duration impacts by reducing the total volume of stormwater being discharged or by providing extended detention to reduce discharge rates. The purpose of the requirements in this part is to provide specific design and maintenance requirements for the proper implementation of sediment basins, if used on a site. Sediment basins are generally larger and more effective in retaining sediment than temporary sediment traps and typically remain active throughout the construction period. A sediment basin must be used where the contributing drainage area is greater than five acres. Sediment basins must control the discharge in order to dewater the wet storage volume between 48 and 72 hours. This requirement may be waived at the discretion of the DEP when skimmer dewatering devices are used. In addition, the safety of embankment structures requires the outlets to safely pass the peak discharge from 25-year 24-hour storm.

The permit requires sediment traps and sediment basins to be sized for 3,600 cubic feet per acre of watershed draining to that structure, half of which is dry storage and half of which is wet storage. The permit now requires that dewatering structures must withdraw from the surface, unless infeasible, as required by the Effluent Guidelines Rule. The permit also states that, barring impossible site conditions, all projects will utilize, to the extent practicable, sediment traps or sediment basins and diversions.

The use of treatment chemicals may be used only in accordance with good engineering practices and specifications for use by the chemical provider/supplier. The use of cationic treatment chemicals is prohibited.

The SWPPP should address the steepness of cut-and-fill slopes and how the slopes will be protected from runoff, stabilized and maintained. Berms, diversions, and other stormwater practices that require excavation and filling should also be incorporated into the grading plan.

Rock outlet structures placed at the outfall of channels or culverts reduce the velocity of flow in the receiving channel to non-erosive rates. This practice applies where discharge velocities and energies at the outlets of culverts are sufficient to erode the next downstream reach and is applicable to outlets of all types such as sediment traps, sediment basins and culverts.

Sediment-laden water is not allowed to leave a site without going through an appropriate device.

Hay and straw bales are not acceptable BMPs. It has been the experience of this agency that hay or straw bales have a high rate of functional failure and that there are numerous other BMPs that are as easy to install and exceed the performance of hay or straw bales.

Antidegradation review is addressed in the General Permit for Construction Stormwater. The legislature, in codifying the Antidegradation Policy, eliminated general permit registrations from antidegradation review except in Tier 3 waters. However, general permits must go through antidegradation review during the issuance/reissuance process. Construction projects by their nature are normally short term and transient. Anticipating the scope and location of construction projects is difficult. While local, short term sediment impacts from construction projects can be extreme; in general, sediment impacts are temporary.	Comment by Author: Has DEP gone through this antidegradation review process? If so, it should be stated here along with the results of their assessment. 	Comment by Author: What is this statement trying to say? What is the purpose of saying this here?

Stormwater management plan section - A description of measures that will be installed during construction to control pollutants in stormwater discharges after the project is completed must be included in the SWPPP. This is commonly described by providing final stabilization details. The completed project must convey stormwater runoff in a manner that will protect both the site and the receiving stream from post construction erosion and sedimentation. All waterways and other runoff conveyance structures must be permanently stabilized as appropriate for expected flows. Velocity dissipation devices must be placed at the outlet of all detention or retention structures and along the length of any outlet channel as necessary to provide a non-erosive velocity flow from the structure to a natural water course.	Comment by Author: Recommend renaming to post-construction stormwater management plan	Comment by Author: This is not an accurate statement. There are many ways that stormwater is managed post construction and described by the types of BMPs that will be used to control any change in land cover and/or runoff. 

Projects located in areas that have local government requirements and/or criteria for  post-construction stormwater management are subject to meeting those requirements and/or criteria.

Permanent stormwater control structures that will impound water shall be designed and certified by a registered professional engineer.	Comment by Author: There are sections of the permit that were skipped here: Record Keeping and Maintenance. Recommend adding them here. 

G.5.      To meet water quality, the following guidelines must be followed.	Comment by Author: Typically, guidelines are not enforceable. Recommend using different terminology here.

	    Presumptive Conditions

               Construction activities discharging to Tier 3 waters will go through the Tier 3    	Comment by Author: Please explain what the Tier 3 antidegradation review process is here.  Also, how does a permittee know that they are discharging to a Tier 3 water? Does DEP check as part of the application review? 

               antidegradation review process.

 No degradation will be allowed on Tier 3 waters except for temporary, short term activities (one year or less).	Comment by Author: This is not an allowable practice. If DEP believes that this is in the regs or statute somewhere, a citation should be provided here.

 

Public notice

These pProjects that have one or more of the following will be subject to the public notice requirements as outlined in 47CSRI0 prior to receiving coverage under this permit.

1. Grading and stabilization last for more than one year

2. Land disturbance of 100 acres or more 

3. Projects that discharge to or upstream of Tier 3 waters.	Comment by Author: Again, how would the permittees know if this applied to them?

All applications subject to public notice must be submitted 100 days prior to construction. Public comments will be used in the decisions leading to issuing the approval or denial for coverage under the general permit.

Sediment basins

Sediment basins/traps must be installed with 3,600 cubic feet of storage measured from the bottom elevation of the structure to the top of the riser or weir, per acre of drainage and will have draw down times of 48 to 72 hours. Half of the pond will be in wet storage and half in dry storage. Dewatering devices that skim the discharge from the top several inches are required. Justification is required for alternative control devices. 

Other control section	Comment by Author: This section is located in the permit prior to Part G.5. It should be moved to that section of the fact sheet as well for consistency. 

This section requires the solid waste be disposed of properly. Provisions must be made to control dust. This section also details maintenance, inspection, training and record keeping requirements. The requirement to restrict vehicle use to properly designated exit points, the requirement for appropriate stabilization techniques at all points that exit onto paved roads and the requirement that all public and private roads adjacent to a construction entrance must be inspected and cleaned of debris originating from the construction site and implement the C&D rule requirement to "minimize sediment discharges from the site." In order to avoid pollutants from being discharged into surface waters, the permittee must minimize the generation of dust through the application of water or other dust suppression techniques. The purpose of the requirement to minimize the generation of dust on the site is to minimize the discharge of sediment in stormwater. Dust suppression techniques prevent dust from being generated, minimizing the potential for the dust to accumulate where it is likely to discharge from the site in stormwater discharges.



Discharges to Impaired Waters	Comment by Author: This language is not consistent with G.5.b of the permit on page 22.  

This permit does not authorize new sources or new discharges of constituents of concern to impaired waters unless consistent with the approved total maximum daily load (TMDL) and applicable state law. Impaired waters are those that do not meet applicable water quality standards and are listed on the Clean Water Act Section 303(d) list or in Category 4 of the Integrated Report. 	Comment by Author: How is this accomplished? 	Comment by Author: This should say “approved sediment related TMDL”  to be consistent with the draft permit. It is preferable to use the term TMDL alone since it is more generic and will cover more pollutants.  Since Construction SW permits primarily cause sediment impacts, EPA can accept “sediment related TMDLs” but would prefer the use of TMDL instead.  

Pollutants of concern are those sediment related constituents such as iron, aluminum or other parameters for which the water body is listed as impaired. Discharges of pollutants of concern to impaired waterbodies for which there is an approved TMDL are not eligible for coverage under this permit unless they are consistent with the approved TMDL. A TMDL is a plan of action used to clean up streams that are not meeting water quality standards. The plan includes pollution source identification and strategy development for contaminant source reduction or elimination. Within six months of the TMDL approval, permittees must incorporate any limitations, conditions or requirements applicable to their discharges necessary for compliance with the TMDL, including any requirements by the DEP rules, into their SWPPP in order to be eligible for coverage under this general permit. Pursuant to 40 CFR 122.44(d)(1)(vii)(B), effluent limits must be "consistent with the assumptions and requirements of any available wasteload allocation for the discharge...." In addition, the federal regulations generally prohibit issuance of a permit to a new discharger "if the discharge from its construction or operation will cause or contribute to the violation of water quality standards.	Comment by Author: How will the permittees know if their site discharges to waters with a TMDL, and if a discharge is consistent with the TMDL?

Chesapeake Bay Watershed 	Comment by Author: The permit makes no mention of the Chesapeake Bay or any specific requirements for discharges within the watershed. 

The DEP is dedicated to reducing sediment laden stormwater discharges to water bodies leading to the Chesapeake Bay. The draft 2020 general permit mirrors the federal approach to controlling sediment discharges to impaired/TMDL waters in the EPA CGP by requiring more frequent inspections and additional stabilization requirements for sites discharging to impaired/TMDL waters. By inspecting more frequently, operators will be alerted to failing BMPs, or those otherwise requiring attention. The DEP intends to meet its other requirements as outlined in the Watershed Improvement Plan.        	Comment by Author: Does this apply to any TMDL or the Bay TMDL specifically?	Comment by Author: The WIP is finalized. The fact sheet should explain what it says about construction stormwater here and what exactly the “other requirements” this statement applies to. 

G.6.     Endangered and Threatened Species and State Historic Preservation Officer.

If a site discharges to a stream where a federally endangered or threatened species or its habitat is present, the applicant must contact the U.S. Fish and Wildlife Service to ensure that requirements of the federal Endangered Species Act are met.

In addition, the DEP will include in the application instructions a list of streams in West Virginia with possible presence of endangered or threatened species, to assist applicants in determining when that issue needs to be considered. This list can be found at: https://dep.wv.gov/WWE/Programs/stormwater/csw/Pages/home.aspx

 For those projects that may impact historic preservation sites, the permittee shall coordinate the project with the State Historic Preservation Officer.

H.	This paragraph serves as a reopener mechanism to go back to a permittee covered under the general permit and places any necessary additional requirements upon the site as necessary, due to potential or realized water quality impacts by the site stormwater discharges.

For those projects that may impact historic preservation sites, the permittee shall coordinate the project with the State Historic Preservation Officer.	Comment by Author: Redundant. Stated above. 

I.	This section explains the process provides for submitting the Notice of Termination (NOT) and explains final stabilization requirements. This section reminds the permittee that until permit coverage is terminated, the permittee is required to comply with all conditions and effluent limitations in the permit. Permit coverage is not terminated until DEP has received a complete and accurate NOT, certifying that the requirements for termination are met and DEP has conducted a final inspection verifying all disturbed lands met final stabilization requirements. The permittee may submit a certification of stabilization prepared by a professional engineer or professional land surveyor should DEP inspection staff not meet inspection deadlines. 	Comment by Author: If this happens, does DEP still submit something to the permittee to let them know the NOT is acceptable and processed? How does the permittee know they are no longer required to comply with the permit? 

	The State of West Virginia, Department of Environmental Protection, DEP, has made a tentative decision for a state NPDES permit as listed on this fact sheet. In order to provide public participation on the proposed issuance of the required permit, the following information is being supplied in accordance with Title 47, Series10, Section 11.3.e.2 and 3, of the West Virginia Legislative Rules.

	During the public comment period, any interested person may submit written comments on the draft permit. Comment shall be made in writing and addressed to:

Director, DEP, DWWM

601 57th Street SE

Charleston, WV 25304-2345

Attention: Sharon Mullins

E-mail: sharon.a.mullins@wv.gov

	The Director shall hold a public hearing whenever he or she finds, on the basis of requests, a significant degree of public interest on issues relevant to the draft permit. Any person may submit oral or written statements and data concerning the draft permit; however, reasonable limits may be set upon the time allowed for oral statements, and the submission of statements in writing may be required. A tape recording or written transcript of the hearing shall be made available to the public upon request. Should a public hearing for this draft general permit be held, it will take place at the DEP Headquarters Coopers Rock Training Room at 601 57th Street Southeast, Charleston, WV 25304 after proper notice to the public of the date and time.

	If information received during the public comment period appears to raise substantial new questions, the Director may reopen the public comment period.

	All applicable information concerning any permit application and the tentative decisions is on file and may be inspected by appointment, or copies obtained from the offices of the DEP, 601 57th Street SE, Charleston, West Virginia 25304, Monday through Friday (except State holidays) between 8:00 a.m. to 4:00 p.m.

	Hearing impaired individuals having access to a Telecommunication Device for the Deaf (TDD) may contact our agency by calling (304) 926-0489. Calls must be made between 8 a.m. and 4:00 p.m. Monday through Friday.

	Requests for additional information should be directed to Sharon Mullins at (304) 926-0499, Extension 1132 or sharon.a.mullins@wv.gov. 



 
Finally, we did want to share that the format of the 2/2019 permit in effect appeared to have better
flow.  While I understand the goal for these draft documents, there are instances where the draft
may present issues with compliance and enforcement.
 
Please let me know if you have any questions or concerns.  We would be happy to have a conference
call to walk through any of our comments so that you are clear on the meaning and intent.  We are
cognizant of WVDEP’s goal to develop a permit that meets that statutory and regulatory
requirements; is clear enough for the industry to understand and would not result in an appeal that
would impede West Virginia’s ability to manage discharges subject to this general permit. 
 
Sincerely,
Michelle
 
Michelle Price-Fay, Chief
Clean Water Branch
Water Division (3WD40)
U.S. EPA Region III
1650 Arch Street
Philadelphia, Pa  19103
215-814-3397
 

From: Emery, Katheryn D <Katheryn.D.Emery@wv.gov> 
Sent: Thursday, March 12, 2020 9:57 PM
To: Price-Fay, Michelle <Price-Fay.Michelle@epa.gov>
Cc: Ward, Harold D <Harold.D.Ward@wv.gov>; Patel, Yogesh P <Yogesh.P.Patel@wv.gov>; Bandy,
Jeremy W <Jeremy.W.Bandy@wv.gov>; Board, Larry D <Larry.D.Board@wv.gov>
Subject: 2020 CSW draft permit
 
Michelle,
 
I’ve attached the draft copy of the 2020 Construction Stormwater General Permit and Fact Sheet for
your review.  We will be publishing this document for public comment at a later date.  At this point, I
am just requesting feedback to see if there are any issues that we may be able to discuss prior to
public comment.  If you have any questions, please just ask.   I am asking that you provide comments
by March 27.
 
Kathy
 
 
**Please note new number**
 
Katheryn Emery, P. E.
Acting Director, DWWM
WV DEP
601 57th Street, SE



Charleston, WV 25304
Telephone: (304) 414-3830
Fax: (304) 926-0496
Katheryn.D.Emery@wv.gov
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